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[Statement of the Clerk of the United States District 
Court | 


In the District Court of the United States for the 


District of Oregon. 


CENTRAL DOOR & LUMBER CO.,a Corporation, 
Libellant, 


Nese 


eer OnRNIA-ASIATIC STEAMSHIP CO., 
Respondent. 


Be it remembered that on the 5th day of July, 1911, 
a libel was filed in the District Court of the United 
States for the District of Oregon, by the Central Door 
and Lumber Company, libelant, against the Califor- 
nia-Asiatic Steamship Company, respondent, and on 
the said 5th day of July, 1911, a monition was duly is- 
sued out of said Court and service thereof duly 
made, requiring the respondent to appear and answer 
the libel at the next rule day. That thereafter on the 
Sth day of August, 1911, a stipulation was filed ex- 
tending the time of the respondent to answer to and 
including August 21, 1911; that thereafter on the 
27th day of October, 1911, an order adjudging re- 
spondent in default was duly entered, and on the 30th 
day of October 1911, a final decree was entered in said 
cause. That thereafter on the lst day of November, 
1911, respondent filed a motion to vacate and set 
aside the deeree and for leave to answer in the cause, 
based upon affidavits therewith filed, and on the 
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13th day of November, 1911, said motion to vacate 


was, after argument, denied. 


That on the 12th day of December, 1911l) caida. 
spondent filed in this Court its notice of appeal from 
the decree of this Court to the United Circuit 
Court of Appeals, Ninth Circuit, and on the same day 
filed its undertaking on appeal and for stay of execu- 
tion, and thereafter on the 22nd day of January, 1912, 
filed its assignments of error. That on the 22nd day 
of January, 1912, an order was made and signed in 
said cause by the Honorable Charles E. Wolverton, 
District Judge for the District of Oregon, extending 
time for filing the record on appeal in said cause in 
the United States Circuit Court of Appeals, Ninth 
Circuit, to and including the 22nd day of March, 1912. 


In testimony whereof I have hereunto set my hand 
and the seal of said Court, at Portland in Sau 
District this 5 day of February, 1912. 

AwWk CANNOAM, 


Clerk of the United States District Court, District 
of Oregon. 


In the District Court of the United States for the 


District of Oregon. 
July Teri ie 


Be it remembered that on the 5 day of July, 1911, 
tlrere was duly filed in the District Cort of (re 
United States for the Districttof Oregon, a Libel am 
in words and figures as follows, to wit: 
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In the District Court of the United States for the 
District of Oregon. 


Libel. 
Sane wOOnme LUMBER CO. a Corporate 
Libelant, 
VS. 


CALIFORNIA-ATLANTIC STEAMSHIP CO, 


a Corporation, 
Respondent. 


To Hon. Robert S. Bean and Charles E. Wolverton, 
Judges of the District Court of the United States, 
for the District of Oregon. 


The libel and complaint of Central Door & Lumber 
Company, an Oregon Corporation, against Califor- 
nia-Atlantic Steamship Company, a foreign Corpora- 
tion, in a cause of action, civil and maratime of a na- 
ture hereinafter more specifically set forth, alleges 


as follows: 


First: Atall the times hereinafter mentioned libel- 
ant was a corporation, organized and existing under 
the laws of the State of Oregon, having its principal 
office and place of business in the City of Portland, in 
the District and State of Oregon, and was lawfully 
engaged in the business of buying, selling and dealing 
in paints, glass, roofing, building paper, building ma- 
terials, and other goods, wares and merchandise. 

Second: At all the times hereinafter mentioned 
and for a long time previous thereto, Respondent 
was a Corporation, organized and existing under the 
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laws of some state or country foreign to Oregon, as 
to which Libelant is unable to state with more cer- 
tainty at this time; but (9a Wardlaw, owith an omer 
in the Railway Exchange Building, Portland, Ove- 
gon, is its Manager or Agent for the collection of 
freights, and handling its business and traffic in said 
port; and Respondent was and is a common carrier, 
and owned or chartered divers steamships which 
respondent employed in carrying cargo between 
Philadelphia and other Atlantic ports, and Portland 
and other Pacific ports; and among the steamships sa 
owned or chartered by respondent, were the steam- 
ships “MILLS” and “SUA yi Vea © ae. 


Third: That heretofore on or about the month of 
December, 1910, pursuant to arrangement theretofore 
made with respondent, libelant shipped and caused tc 
be shipped in good order and condition, on board the 
steamship “MILLS”, then lying in the port of Phila- 
delphia, and then bound to the Isthmus of Panama. 
to be transported in said Steamer and connecting 
lines and steamers to Portland, Oregon, one barrel 
and two kegs of liquid white paint, sixteen cases of 
plate glass, 2200 rolls of asphalt roofing, known as 
Genasco and Phoenix, 800 rolls of deadening felt, 
known as Atlas Insulating, and 2721 rolls of building 
paper, known as Sheepskin Sheathing. All of said 
merchandise was properly packed for carriage and 
handling, and was duly consigned to libelant at Port- 
land, Oregon, and libelant also directed respondent 


to insure said shipments for libelant’s account. 
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Fourth: On or about the 22nd day of February, 
1910, respondent at Portland, Oregon, notified libel- 
ant that said goods and merchandise had arrived by 
its steamship “STANLEY DOLLAR,’” and were 
ready for delivery to said libelant upon payment of 
charges, including freight advanced to railroads, in- 
surance premiums, and freight earned by respondent, 
and respondent presented bills for said charges 
amounting to $1233.81, while said merchandise was 
still in the hold of the said steamship and before libel- 
ant had any opportunity to examine the same and dis- 
cover its order and condition, and libelant paid re- 
spondent said sum of $1233.81, and thereupon re- 
spondent delivered said merchandise to libelant in 
the damaged condition hereinafter stated. 

Fifth: Upon unpacking and examining said mer- 
chandise, libelant found that all of the building paper 
had been water soaked, compressed, broken and other- 
wise damaged, and was thereby made worthless; that 
all the asphalt roofing had been melted and run by 
heat, broken and pressed into masses and otherwise 
damaged, and was thereby rendered worthless; that 
the glass had been damaged by breakage, a large por- 
tion of it being broken into small bits; the barrel and 
kegs of paint were broken, and the contents had near- 
ly all escaped and wasted, and a large part of the en- 
tire shipment was rendered valueless, all owing to the 
negligence of respondent in stowing and handling 
said merchandise. 

Sixth: The market value of the deadening felt. 


roofing, building paper and glass of the quantity, 
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quality and sizes, shipped by libelant and destroyed 
by the negligence of respondent as aforesaid, at the 
City of Portland, on the 22nd day of February, 1911, 
the date of arrival of said merchandise, was $6988.81, 
including the charges paid to respondent, all of which 
became and was a total loss to libelant; of all of which 
respondent had prompt and timely notice. And libel- 
ant is entitled to interest on said sum from February 


2a oie 


Seventh: Libelant’s loss aforesaid was without 
fault or negligence on the part of libelant, but was 
occasioned solely by the negligence and misconduct 
of the respondent, its employees, agents, or servants 
in the following particulars, among others: 


The asphalt roofing was not properly handled, 
stowed and carried by respondent, by being placed 
with the rolls in a perpendicular position and by being 
kept free from heat, but was so stowed and carried by 
respondent, its employees, agents, and servants, that 
it was exposed to heat, and the rolls were piled and 
packed and carried in a horizontal position, so that the 
melting and softening of the material, the pressure 
and weight upon it in the manner that it was stowed 
and carried compressed it into formless masses, broke 
the fiber and rendered it useless for any purpose. 


The building paper was negligently and improperly 
stowed, carried and handled by respondent, its em- 
ployees, agents and servants, whereby it was soaked 
with water, pressed, broken, and made a pulpy mass, 
and rendered useless for any purpose. 
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The glass was improperly stowed, carried and 
handled by respondent, its employees, agents and ser- 
vants, whereby it was broken so that out of the entire 
shipment only 18514 square feet was saved, and this 
in such small pieces that the value of the salvage was 
only 40 cents per square foot. 

The barrel and kegs of paint were so negligently 
and improperly stowed, carried and handled by re- 
spondent, its employees, agents and servants, that 
the packages were broken and all but eight gallons 
of the sixty-two gallons shipped were spilled, wasted 
and lost. 

The respondent neglected to insure said shipment 
and to deliver insurance policies to libelant; and re- 
spondent has failed to collect and pay or cause to be 
paid any insurance to libelant on account of the said 
loss and damage, although libelant paid respondent 
certain sums, for which respondent presented bills, 
as insurance premiums. 

The respondent is chargeable with other faults and 
negligences, which libelant prays it may be permitted 


to specify more particularly at the trial hereof. 


Eighth: Attached hereto and made a part hereof 
is a schedule marked “Schedule A,” setting forth in 
detail the kinds, quantities, qualities and market 
value of the goods shipped by libelant and damaged 
as aforesaid, and made a total loss by the negligence 
of respondent, amounting to the sum of$6988.81, as 
aforesaid, including the freight, insurance and other 
charges, paid to respondent by libelant, after deduct- 
ing all allowances for salvage, on the goods shipped. 
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Ninth: That the respondent is, as heretofore al- 
leged, a foreign Corporation, as libelant is informed 
and believes, and has property within the jurisdiction 
of this Honorable Court, to-wit: 

A certain Steamship calléd’the “STANEEY DG 
LAR,’and certain freight moneys earned by the said 


Steamship. 


Tenth: That all and singular the premises are true 
and within the admirality and maratime jurisdiction 


of this Honorable Court. 


Wherefore, libelant prays that process in due form 
of law according to the course and practice of this 
Honorable Court may issue against said respondent, 
the President, or officers thereof, and that they may 
be required to answer on oath this Libel and the mat- 
ters herein contained, and that 1f said Company can- 
not be found, then that the goods, chattels, credits 
and effects thereof within the jurisdiction of this 
Court may be attached to an amount sufficient to ans- 
wer the libelant’s claim, and that this Honorable 
Court will be pleased to decree to libelant, the pay- 
ment of the amount which shall be due unto it for the 
cause aforesaid and that the respondent may be con- 
demned to pay the same with interest thereon, and the 
costs of this suit, and that the libelant may have such 
other and further relief as in law and justice it may be 
entitled to receive. 

CENTRAL DOOR & LUMBER COMPA Nae 
By ALFRED F. Bill bse 
President. 
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United States of America, 
District of Oregon,—-ss. 


Alfred F. Biles, being duly sworn says that he is the 
President of Central Door & Lumber Company, an 
Oregon Corporation, the libelant above named; that 
deponent has read the foregoing Libel, and that the 
same is true to the best of his knowledge. 


Sworn to before me this 5th day of July, 1911. 
W. W. WOODCOCK, 
Notary Public for Oregon. 


[Notarial Seal] JESSE STEARNS, and 
JOnN TH. HALL, 
Proctors for Libelant. 
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We manufacture Mirrors 


‘Genasco Roofing 


CENTRAL DOOR & LUMBER COMPANY 


Jobbers of 


Plate Glass, Window Glass, Rough Glass, Doors, 


Windows, Mouldings, Building Material 


Corner Thirteenth and Glisan Sts. 


Charge No. Pacific Phone Marshall 1800 
Home Phone A 6264 


Schedule A. 


Portland, Oregon, 


Sold to California-Atlantic S. S. Co., 


Bates & Cheeseborough, Agts. 


To loss and damage on goods arriving per “STANLEY DOLLAR,” 


Feb: 22, 1911. 


1 bbl. Liquid) Whites Paintws2 als $1.75 
2 kegs Liquid White Paint, 10 gals... 1.85 
Less Salvage,.6 cals... ee ee Jes) 


$ 91.00 
18.50 


$109.50 
14.00 


Shipped by J. W. Masury & Son, New York, N. Y. 


Case No, 8 Plate Glass—total loss, 69034 ft. 


7 (012 sq. ft... 2222 ees 50 
Case No. 18 Plate Glass,—total loss, 448-1-10 

ft. J tO 12 Sqeit. =. 200 en .50 
Case No. 24 Plate Glass—27 plts. broken, 

190 $-6"Sq:, ft) ee es 50 


Case No. 9, 20 Plates broken, 210% sq. ft... .50 
Case No. 23, 10 Plates broken, 107 1-3 sq. ft. .50 
Case No. 84, 46 Plates broken, 153 1-3 sq. ft. .35 
Case No. 5, 8 Plates broken, 82 2-3 sq. ft..... 50 
Case No, 4, 5 Plates broken, 4234 sq. ft......... 50 
Case No. 19, 5 Plates broken, 35 1-6 sq. ft..... 50 
Case No. 6, 9 Plates broken, 92 5-6 sq. ft..... .50 


Case No. 7, 7 Plates broken, 67% sq. ft......... 50 
Case No .10, 4 Plates broken, 36 sq. ft........... 50 
Case No. 12, 8 Plates broken, 43% sq. ft....... .50 


Case No. 25, 3 Plates broken, 28 1-3 sq. ft..... 50 


essesalvage, ISSiZ ssquiite es .40 


345.38 
224.05 


95.40 
10512 
Co:07 
52.67 
41.33 
21.38 
VA! 
46.42 
Sor02 
18.00 
Zio 
14.17 


$1090.55 
74.20 


Shipped by Edw. Ford Plate Glass Co., Rossford, O. 


95.50 


1016.35 


Forward....ccc::400000 eee $1111.85 
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Sold to California-Atlantic S. S. Co., 
Bates & Cheeseborough, Agts. 
(a) nyse JORG ae ee anne rnen EEE $1111.85 
2237 rolls Sheepskin Sheathing—total loss... .54 1207.98 


Shipped by L. H. Cheeseman Co., Detroit, Mich. 
471 rolls 1-ply Atlas Insulating Paper, 500 


OG) ine ue) | CSS ens 99 466.29 
238 rolls 2-ply Atlas Insulating Paper, 500 
SGh, tlte eel OCS ee 153 364.14 830.43 


Shipped by Keystone Roofing Mfg. Co., York, Pa. 
150 rolls 150 squares %4-ply Genasco Roof- 


VS? oc pebceccceey sconce eee eee ee conor ocean 1.20 180.00 
132 rolls 132 squares l-ply Genasco Roof- 

HOSE ea dhe Se cic oe Oe 1.50 198.00 
42 rolls 42 squares 2-ply Genasco Roofing 2.10 88.20 


70 rolls 70 squares 3-ply Genasco Roofing 2.70 189.00 
100 rolls 200 squares %4-ply Genasco Roofing 1.20 240.00 
100 rools 200 squares 1-ply Genasco Roofing 1.50 300.00 
148 rolls 296 squares 2-ply Genasco Roofing 2.10 621.60 
150 rolls 150 squares %4-ply Phoenix Roofing .95 142.50 
131 rolls 131 squares 1-ply Phoenix Roofing 1.19 155.89 
150 rolls 150 squares 2-ply Phoenix Roofing 1.66 249.00 
98 rolls 98 squares 3-ply Phoenix Roofing 2.14 209.72 
100 rolls 200 squares %-ply Phoenix Roofing 95 190.00 
100 rolls 200 squares l-ply Phoenix Roofing 1.19 238.00 
252 rolls 504 squares 2-ply Phoenix Roofing 1.66 836.64 


$3838.55 


PeTGL HOA ZL ONS eae ee $6988.81 
Shipped by Barber Asphalt Paving Co., Maurer, N. J. 


[Endorsed]: No. 5374. In the U. S.Wistrict 

Court for the District of Oregon. Central Door & 
Lumber Co., a corporation, vs. California-Atlantic 
S. S. Co., a corporation. Libel in Personam. 


Filed July 5, 1911. A. M. Cannon, Clerk, by G. 
Clark, deputy. Let Warrant issue, July 5, 1911, Bean, 
Judge. Jesse Stearns and J. H. Hall, Proctors for 
Libelant. 


And afterwards, to wit, on the 9 day of August, 1911, 
there was duly filed in said Court a Stipulation 


in words and figures as follows, to wit: 
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In the District Court of the United States for the 


District of Oregon. 


CENTRAL DOOR aii eR COM N i 


a Corporation, 
Libelants, 


VS. 
CALIFORNIA-ATLANTIC STEAMSHIP Geis 
PANY) 2 Corporation, 
Respondent. 
Stipulation. 

It is hereby agreed and stipulated by and between 
the parties to the above entitled suit, appearing by 
their respective attorneys, that the respondent may 
have up to and including August 21, 1911, within 
which to file a further appearance in the above en- 
titled suit, and that an order to that effect be entered 


herein. 
JESSE STEARNS < /2 aa 


Proctors for Libelamt 
MALARKEY, SEABROOK GstOoar 
Proctors for Respondent. 
[Endorsed]: No. 5374. Stipulation extending 

time within which to appear. Filed August 9, 1911, 

A. M. Cannon, Clerk U.S. District Cotat. 

And afterwards, to wit, on Wednesday, the 9 day of 
August, 1911, the same being the 32 Judicial day 
of the Regular July, 1911, term of said Court; 
Present, the Honorable Chas. E. Wolverton, 
United States District Judge, presiding, the fol- 
lowing proceedings were had in said cause, to- 


wit: 
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[Order Enlarging Time for Appearance. | 


In the District Court of the United States for the 
District of Oregon. 


No. 5374. 
CENTRAL DOOR & LUMBER COMPANY; 
VS. 


eC ripormiA ATLANTIC STEAMSHIP COM 
PANY, 

August 9, 1911. 

Now, at this day, based upon the stipulation of the 
parties filed herein it is ordered that the respondent 
herein be, and it is hereby, allowed to August 21, 
1911, in which to enter its appearance herein. 

And afterwards, to wit, on Friday, the 27 day of Oc- 
tober, 1911, the same being the 100 Judicial day 
of the Regular July, 1911, term of said Court; 
Present: the Honorable Robert S. Bean, United 
States District Judge, presiding, the following 
proceedings were had in said cause, to-wit: 


[Order Adjudging Default. | 


In the District Court of the United States for the 
District of Oregon. 
No. 5374. 
In Admirality. 
O€tober 27, 190k 
CENTRAL DOOR & LUMBER CO., a Corporation, 
Libelant, 
é WSic 
CALIFORNIA-ATLANTIC CTEAMeaIP CO., 


a Corporation, | Respondent. 
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A libel in personam with a clause of foreign attach- 
ment having been filed in this cause on the 5th day of 
July, 1911, and a citation having been duly issued 
to respondent, directing it to appear and answer unte 
libelant on the 7th day of August, 1911, and respond- 
ent having appeared on the 19th day of Juljeh ae 
and filed its stipulation for cost and its stipulation for 
value in discharge of the attachment levied on its 
credits, and having procured further time by stipula- 
tion, to and including August 21, 1911, in which to file 
a further appearance; and the respondent having 
since neglected and refused to answer the libel, or to 
further move in the cause, and being now in default, 


Now, at this time on motion of Mr. Jesse Stearns, 
proctor for libelant, it is ordered that the defaults of 
respondent and its surety, Massachusetts Bonding & 
Insurance Company be and the same hereby are ac- 
cordingly entered, and that said respondent and its 
said surety be condemned to pay the demands of said 
libelant. 


And it is further ordered that libelant appear before 
the Court and present its proofs on the 30 day of Oc- 
tober 1911, at the opening of court on that day. 


And afterwards, to wit, on Monday, the 30 day of 
October, 1911, the same being the 102 Judicial 
day of the regular July, 1911, term of said Court; 
Present: the Honorable Robert S. Bean, United 
States District Judge presiding, the following 
proceedings were had in said cause,to-wit: 
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In the District Court of the United States for the 
District of Oregon. 


No. 5374. 
Final Decree. 


CENTRAL DOOR & LUMBER COMPANY, a 
Corporation, 
Libetant 


vs. 


CALIFORNIA-ATLANTIC STEAMSHIP COM- 
PANY, a Corporation, 
Respondent. 


The defaults of the respondent and its surety, Mas- 
sachusetts Bonding & Insurance Company, having 
been heretofore entered, and this cause coming be- 
fore the Court this day to be heard, now after reading 
the libel, and hearing the proofs adduced by libelant, 
and the Court having fully considered the same, now 
on motion of Jesse Stearns, proctor for libelant, it is 

Ordered, Adjudged and Decreed that the libel be 
and the same hereby is amended to conform to the 
proof of damage sustained by the libelant, viz: by in- 
creasing the amount claimed in the libel to $7288.42 
with interest thereon as prayed in said libel. 

And the Court having found that the libelant has 
sustained damages by reason of the negligence of the 
respondent, in the sum of $7288.42, with interest 
thereon at six per cent, from February 22, 1911, to the 
date of this decree, amounting to $291.54, with 
3136.36. costs, iMicdiurther 
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Ordered, Adjudged and Decreed that the libelant 
recover herein against said respondent said sum of 
$7288.42, with $291.54 interest and $136.36 costs, 
making the total sum of $7716.32. And it is further 

Ordered, adjudged and decreed that unless this de- 
cree be satisfied, or proceedings thereon be stayed on 
appeal within the time limited and prescribed by the 
rules and practice of this Court, the libelant have exe- 
cution to satisfy this decree; and that the stipulators 
for costs and value in behalf of respondent cause the 
engagements of their stipulations to be performed. 

Res. BEAN 
Judge. 

[Endorsed]: Central Door & Lumber Co. vs. Cal- 
ifornia, etc., S. S. Co. Decree. Filed Oct. 30, 1911. 
A. M. Cannon, Clerk. 

And afterwards, to wit, on the 26 dav of December, 
1911, there was duly filed in said Court, a Notice 
of Appeal in words and figures as follows to wit: 

[Notice of Appeal. ] 


In the District Court of the United States for the 
District of Oregon. 


CENTRAL DOOR & LUMBER COMPANY 


Corporation, 
Libelant, and Appellee, 
vs. 


CALIFORNIA-ATLANTIC STEAMSHIP COM- 
PANY, a Corporation, 
Respondent and Appellant. 
To CENTRAL DOOR & LUMBER COMPANS@ 
Libelant and Appellee, and to Jesse Stearns and 
John Hall, Proctors for [ivélante 


vs. Central Door & Lumber Company NY 


You and each of you are hereby notified that the re- 
spondent above named hereby appeals to the United 
States Circuit Court of Appeals for the Ninth Circuit 
from the final decree entered herein on the 30 day of 
October, 1911. 

MALARKEY) SEABROOK & STOTT, 
Proctors for Respondent and Appellant. 


District of Oregon,—ss. 

Due and legal service of the within Notice of Ap- 
peal this 12th day of December, 1911, is hereby admit- 
ted. 

JESSE STEARNS, 
of Proctors for Libelant. 


[Endorsed]: No. 5374. In the United States Dis- 
trict Court, District of Oregon. Central Door & 
Lumber Co., a corporation, vs. California-Atlantic S. 
5. Co.,a Corporation. Notice of Appeal. Filed Dec. 
20, 1911, A. M. Cannon, Clerk U. S. District Court. 
And afterwards, to wit, on the 26 day of December, 

1911, there was duly filed in said Court, an 
order in words and figures as follows, to wit: 

[Order Fixing Amount of Supersedeas Bond. ] 

In the District Court of the United States for the 
District of Oregon. 
CENTRAL DOORS LUMBER CO., asGogpora 


tion, 
Libelant, 


VS. 
CALIFORNIA-ATLANTIC STEAMSHIP CoO., 


a Corporation, 
Respondent. 
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This cause coming on to be heard upon the motion 
of California-Atlantic Steamship Co., a corporation, 
Respondent and Appellant, for an order fixing the 
amount of the bond on its appeal, for the purpose of 
staying execution of the decree so appealed from; 

And it further appearing to the court that the Re- 
spondent and Appellant herein has filed a stipulation 
for costs in the sum of $250; 

And it further appearing to the court that the attor- 
neys for Libelant and Appellee have consented and 
agreed that the bond on said appeal be fixed in the 
sum of $10,000.00; 

It is therefore ordered, adjudged and decreed that 
upon the filing by the Respondent and Appellant ofa 
good and sufficient bond in the sum of $10,000.00, 
duly approved by this court and the attorneys for 
Libelant and Appellee, that the execution on said de- 
cree so appealed from be and the same is hereby 
stayed. 


Dated this 23rd day of December, 1911. 
RS lee 
Judge. 


[Endorsed]: No. 5374. Central Door & Lumber 
Co., Libelant, vs. California-Atlantic Steamship Co., 
Respondent. Order. Filed December 26, 1911, A. M. 
Cannon, Clerk U. S. District Court. 


And afterwards, to wit, on the 26 day of December, 
1911,there was duly filed in said Court, 
an Undertaking on Appeal in words and figures 
as follows, to wit: 
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[Undertaking on Appeal. ] 


In the District Court of the United States for the 
District of Oregon. 
CENTRAL DOOR & LUMBER CoO.,a Corporation, 
Libelant, 
vs. 
CALIFORNIA-ATLANTIC STEAMSHIP CO.,, 
a Corporation, 
Respondent. 

Whereas, lately in the District Court of the United 
States for the District of Oregon, in a suit pending 
in said court between Central Door & Lumber Co., 
a corporation, Libelant, and California-Atlantic 
Steamship Co., a corporation, Respondent, a decree 
was rendered against said California-Atlantic Steam- 
ship Co. in favor of Central Door & Lumber Co. in 
said suit on the 30th day of October, 1911, for the sum 
of $7,288.42, with $291.54 interest and $136.36 costs, 
making the total sum $7,716.32; and 

Whereas, said California-Atlantic Steamship Co., 
a corporation, Respondent in the above entitled suit, 
appeals to the United States Circuit Court of Appeals 
for the Ninth Circuit from the final decree entered 
herein on the 30th day of October, 1911; and 

Whereas, the Hon. R. S. Bean, Judge of the above 
entitled court, on the 23rd day of December, 1911, 
made an order fixing the bond of the appellant in or- 
der to stay the execution of said decree in the sum of 
$10,000.00 

Now therefore in consideration of the premises and 
of said appeal, said California-Atlantic Steamship Co., 
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a corporation, as principal, and Massachusetts Bond- 
ing and Insurance Company, a corporation, as surety, 
are bound unto said Central Door & Lumber Com- 
pany, a corporation, in the sum of $10,000.00; 


Now, the condition of the above obligation is such 
that if the said California-Atlantic Steamship Co. ap- 
pellant shall abide by and perform whatever decree 
may be rendered by the United States Circuit Court 
of Appeals in the cause, or on the mandate of the 
United States Circuit Court of Appeals by the District 
Court of the United States for the District of Oregon, 
then the above obligation to be void, else to remain in 


full force and virtue. 


Signed, Sealed and Delivered this 23rd day of De- 
cember, 1911. 


CALIFORNIA-ATLANTIC STEAMSHIP “Gee 
By |. Eo LADiAN 
Its Attorney in Pace 


MASSACHUSETTS BONDING AND INSUR- 
ANCE COMPANY, 
By WALTER R. ROSSMANN, 
Attorney in Fact. 


Attest: JANES Dan Ak T. 
Attorney in Fact. 
Approved: 
JESS st PARNS 
Of Proctors for Libelant. 
Approved Dec. 26, 1911. 
RaSeBbAN 
District Judge. 
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[Endorsed]: No. 5374. Central Door & Lumber 
Co., Libelant vs. California-Atlantic Steamship Co., 
Respondent. Undertaking on Appeal. Filed Dec. 
26, 1911, A. M. Cannon, Clerk U. S. District Court. 


And afterwards, to wit, on the 22 day of January, 
1912, there was duly filed in said Court, Assign- 
ments of Error in words and figures as follows 


to wit : 


In the District Court of the United States for the 


District of Oregon. 
[Assignments of Error. ] 


CENTRAL DOOR & LUMBER COMPANY, a 
Corporation, 


Libelant, 


VS. 


SHOR NIA-APLANTIC STEAMSHIP COM: 
PANY, a Corporation, 
Respondent. 


The California-Atlantic Steamship Company, re- 
spondent in the above entitled cause, appealing to the 
United States Circuit Court of Appeals for the Ninth 
Circuit from the final decree rendered in this cause 
by the District Court of the United States for the 
District of Oregon on the 30th day of October, 1911, 
files and specifies this, its Assignments of Error on 


such appeal. 
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I. 


The above entitled court sitting in admirality erred 
in assuming jurisdiction over and rendering a decree 
upon a bill of lading providing for a carriage both by 
navigable water from Philadelphia, Pennsylvania, to 
Colon, Panama, and by railroad on land from Colon, 
Panama, to Balboa, Panama, across the Isthmus of 
Panama, and by navigable water from Balboa, Pana- 
ma, to Portland, Oregon, and issued upon a single 
freight consideration for the through carriage from 
Philadelphia, Pennsylvania, to Portland, Oregon. 


Jt: 


The said court erred in rendering a decree for in- 
juries and damage to and loss of the liquid white paint 
sued for on a carriage by navigable water from Phila- 
delphia, Pennsylvania, to Colon, Panama, and by rail- 
road on land from Colon, Panama, to Balboa, Pana- 
ma, across the Isthmus of Panama, and by navigable 
water from Balboa, Panama, to Portland, Oregon, 
it not appearing that any of said damage to said liquid 
white paint was inflicted on navigable water or within 
the jurisdiction of the District Court. sitting in ad- 
mirality, or if part of said liquid white paint was in- 
jured on navigable water and part on land, what 
portion thereof was injured on navigable water. 


roe 


The said court erred in rendering a decree for in- 
juries and damage to and loss of the plate glass sued 
for on a carriage by navigable water from Philadel- 
phia, Pensylvania, to Colon, Panama, and by railroad 
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Omeland trom Golonse2anamay;yto Balboase Panama, 
across the Isthmus of Panama, and by navigable wa- 
ter from Balboa, Panama, to Portland, Oregon, it not 
appearing that any of said damage to said plate glass 
was inflicted on navigable water or within the juris- 
diction of the District Court sitting in admirality, or 
if part of said plate glass was injured on navigable 
water and part on land, what portion thereof was in- 


jured on navigable water. 


IV. 


The said court erred in rendering a decree for in- 
juries and damage to and loss of the sheepskin sheath- 
ing sued for on a carriage by navigable water from 
Philadelphia, Pennsylvania, to Colon, Panama, and by 
railroad on land from Colon, Panama, to Balboa, 
Panama, across the Isthmus of Panama, and by navi- 
gable water from Balboa, Panama, to Portland, Ore- 
gon, it not appearing that any of said damage to said 
sheepskin sheathing was inflicted on navigable water 
or within the jurisdiction of the District Court sitting 
in admirality, or if part of said sheepskin sheathing 
was injured on navigable water and part on land, 
what portion thereof was injured on navigable water. 


V. 


The said court erred in rendering a decree for in- 
juries and damage to and loss of the Atlas insulating 
paper sued for on a carriage by navigable water from 
Philadelphia, Pennsylvania, to Colon, Panama, and by 
railroad @m land from Colon, Panama, to Balboa, 
Panama, across the Isthmus of Panama, and by navi- 
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gable water from Balboa, Panama, to Portland, Ore- 
gon, it not appearing that any of said damage to said 
Atlas insulating paper was inflicted on navigable 
water or within the jurisdiction of the District Court 
sitting in admirality, or if part of said Atlas insulat- 
ing paper was injured on navigable water and part on 
land, what portion thereof was injured on navigable 


water. 
VI. 


The said court erred in renderme a decree foreme 
juries and damage to and loss of the asphalt roofing 
known as Genasco roofing sued for on a carriage by 
navigable water from Philadelphia, Pennsylvania, to 
Colon, Panama, and by railroad on land from Colon, 
Panama, to Balboa, Panaima,sacross the Isthmiseen 
Panama, and by navigable water from Balboa, Pana- 
ma, to Portalnd, Oregon, it not appearing that any of 
said damage to said Genasco roofing was inflicted 
on navigable water or within the jurisdiction of the 
District Court sitting in admirality, or if part of said 
Genasco roofing was injured on navigable water and 
part on land, what portion thereof was injured on 
navigable water. 


VII. 


The said court erred in rendering a decree for in- 
juries and damage to and loss of the asphalt roofing 
known as Phoenix roofing sued for on a carriage by 
navigable water from Philadelphia, Pennsylva- 
nia, to Colon, Panama, and by railroad on land from 
Colon, Panama, to Balboa, Panama, across the Isth- 
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mus of Panama, and by navigable water from Balboa, 
Panama, to Portland, Oregon, it not appearing that 
any of said damage to said Phoenix roofing was in- 
flicted on navigable water or within the jurisdiction of 
the District Court sitting in admirality, or if part of 
said Phoenix roofing was injured on navigable water 
and part on land, what portion thereof was injured on 


navigable water. 
Vie 


The said court erred in denying the application of 
the respondent for an order vacating and setting aside 
the default decree entered herein, and thereby re- 
fusing to permit and allow the respondent to make a 
defense on the merits. 


1x, 


The said court erred in assuming jurisdiction of 
this cause, because it is not within the admirality and 
maratime or other jurisdiction of said court. It ap- 
pears in the libel filed in said cause that the contract 
for the carriage of the goods mentioned in said libel 
was not a contract of afreightment by navigable 
water, but was a contract to carry said goods from 
Philadelphia, Pennsylvania, to Portland, Oregon, 
made upon a single freight consideration, and contem- 
plated carriage both by navigable water and by land. 
It is not alleged in said libel that said contract was 
made upon navigable water; nor is it alleged in said 
libel that the injuries to the goods for which damages 
are asked occurred while said goods were on ship 
board or on navigable water; nor was any proof of- 
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fered to show that said contract was made upon navi- 
gable water or that said injuries were done on ship- 
board or on navigable water. 


x. 


The libel in the above entitled cause wholly fails 
to state facts sufficient to constitute a cause cog- 
nizable in the above entitled court sitting in admiral- 
ity and said court erred in assuming jurisdiction of 


said cause. 
XI. 


Said court erred in rendering any decree in said 
cause other than a decree dismissing the libel. 


XII. 


Said court erred in not rendering a decree dismiss- 
ing the libel herein. 
Wherefore appellant and respondent prays that the 


decree rendered herein be reversed and that said Dis- 
trict Court sitting in admirality be directed to render 
a decree dismissing the libel herein. 
MALARKEY, SEABROOK Y > tea 
WILLIAM DENMAN, 


Proctors for Appellant and Respondent. 


[Endorsed]: No. 5374. Central Door & Lumber 
Co., Libelant, vs. California-Atlantic Steamship Co., 
Respondent. Assignments of Error. Filed January 
221911, A. M. Cannon, Clerk U. S. District Comune 
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And afterwards, to wit, on Monday, the 22 day of 
January, 1912, the same being the 55 Judicial day 
of the regular November, 1911 term of said 
Court; Present: the Honorable Chas. E. Wolver- 
ton, United States District Judge presiding, the 
following proceedings were had in said cause, 
to-wit: 

[Order Extending Time to File Transcript. | 
In the District Court of the United States for the 
District of Oregon. 


No. 5374. 
january 22, 1012. 


CENTRAL DOOR & LUMBER COMPANY, a 
Corporation, 
Libelant. 
VS. 


CALIFORNIA-ASIATIC STEAMSHIP COQ, 
a Corporation, 
Respondant. 


Now, at this day, for good cause shown, It is Or- 
dered that the respondent’s time for printing the rec- 
ord and filing and docketing this cause in the United 
States Circuit Court of Appeals, Ninth Circuit, be, 
and the same is hereby, enlarged and extended to and 
including the 22nd day of March, 1912. 

CHAS. E. WOLVERTON, 


Judge. 
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[Clerk’s Certificate to Transcript] 


United States of America, 
District of Oregon,—ss. 

I, A. M. Cannon, Clerk of the District Court of the 
United States for the District of Oregon, do hereby 
certify that the foregoing pages numbered | to 37 in- 
clusive, contain and are a true transcript of the record 
and proceedings had in said Court in the cause of 
Central Door and Lumber Company, a corporation, 
libelant against the California-Asiatic Steamship 
Company, Respondent, as the same appears of record 
in said Court and embraces all the proceedings with 
the exhibits, if any, attached, the final decree, notice 
of appeal, undertaking on appeal and assignments of 
error, together with libelants exhibits 1 to 9, in- 
clusive. 

I further certify that the cost of preparing, print- 
ing and certifying the foregoing transcript is the sum 
o) Gee enema , which has been paid by the Appellant. 

In testimony whereof I have hereunto set my hand 
and the seal of the said Court at Portland, in said 
District, this 2nd day of March, 1912. 

A. M. CANNON, 


Clerk of the United States District Court 
for the District of Oregon. 
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CALIFORNIA-ATLANTIC STEAMSHIP CO. 
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4. F. Biles, Esy., 
Pres. Central Loor & Lumber Co., 
Portland, Ore. 
vear Sir: 


Replying to your lotter of November 9th: We 
nuv2 booked up considerable tonnage of iron and steel 
for shipment from Philadelphia on our steamer sailin: 
wecesbar 2lat fer Portland and it is our intention to 
havea @ steamer mak3 direct connection with this steamer 
at Panaca eailin; direct for Portland. We will also 
taxes freisht for this connection for Portland, which 
ie forwarded from iiew York on the Panama Line stoamere 
cailing on December 16th and December 22nd. Ship- 
nents should arrive at Portland about January 25¢n,. 


for ehipment on the datee mentioncd wo will 
quote you tha following rates on your commodities in 
Carload lots, minimum weisht 10 tone: 

hbgphult Roofing 50¢ Building Paper 50¢ 


n@.doning Fels 50¢ Window Glasg,small seizes 65 
Plate Slass,3mall sizes 30¢ per crt. 


Shipments from Philadelphia should be routed 
as follove:- 


fron Sew Yevk ne fe llovss, 


Becta ~2- 11/19/10. 


Mar 
fag 


Ge would prefer to handle your slirments on our 
steaner sailing from Philadelphia on Decenber lst yro- 
vided they originate in thet vicinity. 


It is more or leas of an exyerinent on our part, 
in disyatching thie direct steamer to Portlund and tho 
tonnuge we receive will govern cur actions in the 
future with respect to the handling of Portland business. 


The insuranco rate on shipments forwarded on thie 
steamer will be approximately 3/4 of 1) with average ineur- 
ance. 


We will be very glad to have you advise at your 


sarliest convenience if you will wake any shipments eo that 
we can arrange to reserve space on our steamer 


Yours very jit mM . 
if 
; rafic (anager. 
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Nov. 21, 1010 


Mr. J. W. Chapman, Traffic Manager, 

California-Atlantic S. S. Co., 

San Francisco, Cal. 
Dear Sir:— 

We have your favor of the 19th and we are 
arranging to give you 200 to 300 tons, of which ap- 
proximately 60 tons will be shipped by steamer sail- 
ing from New York on December 16th and the bal- 
ance by steamer leaving Philadelphia December 21st. 
Duplicate shipping receipts showing values will be 
sent to Bates & Chesebrough, New York. Please in- 
struct them to insure all shipments for our account. 

In addition to the goods mentioned in your 
quotation, our shipments will include 30 to 50 tons of 
heavy paints, which we are shipping with the under- 
standing that the 50c rate will apply. 

Yours truly, 
CENTRAL DOOR & LUMBER COMPANY. 
AFB 


Filed Oct. 30, 1911, 
A. M. CANNON, 
Clerk U. S. District Court. 
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California-Atlantic Steamship Co. 
ANO 
Panama Railroad Co. 


BATES & CHESESROUGH, GENERAL AGENTS 
MERCHANTS EXCHANGE, SAN FRANCISCO 
MARITIME GUILOING, MEW YORK 


PETER WRIGHT & SONS, AGENTS 
PHILADELPHIA 


—————— = == 


MARES AND NUMBERS 


EDD 


Freight from Philadelphia to rurTLAuD 
Be i Oe) eee 


ths. at $ 3 

lbs. at & 

Tbs. at $ $ 

tbs. at % $ 
at $ $ 


Charges ads anced g 


Total, $75.0 2% 


(PrRates, welght andor measuremeat subject 
ta corrections. 


Received payment’ 
Form tHe Company 


(The signature of the Agent here acknowledges 
only the amount prepaid. > ay 
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thousand dollars, or 


Philadelphia Tot No 15 & 


Bereived by the CALIFORNIA-ATLANTIC STEAMSHIPCO, 
of Tus oarbpzn ASrHaALT PAVING Co 


under the contract hereinafter cootained, the property mentioned below, marked and numbered as per 
margin, in apparent good order aud condition (canients aod value ttnknown,) viz. 


4 e1f .ow be taki: «22007 ROLLS Cor ING PAPER 
ONE <1> BOX PrliuTED BATTER 


<NO CORES. EBDS UNPROTECTED. WRAPPERS CHAFED> 


e 


OF .iPal DOCK & LUmbER Co m FCuTLAuD 0. 


Coasigned to 


to be transported by steamship appototed to sail 


or by any otber or succeeding steamer or vessel, whether belonging to sail corporation or to any other owner, to the PORT 
OF CRISTOBAL, and there, if that be tbeir destination, to be dehvered to consignee or his assigns, if called for by bim 
or them, as in 1his contract provided, be or they paying freight aud charges thereon (nnless prepaid), and average, if any; 
or, if destinel beyond tobe there delivered to connecting carrier and so op by one connecting carer to apnether, unti! 
they reacli the station, or port nearest to the ultimate destination, Tf their ultimate destination be beyond tbe point for 
which rates are named, as per margin, they may, by the connecting carrier nearest to such ultimate destination, be delivered 
to aus other carrier, to be transported to such mitimate point; and the carrier so selecte:l shall be regarded exclusively as the 
agent of the owner or consignee. 

Kach cartier shall he bound (subject to the limitations and exceptions contained in this coutract, whetber printed or 
wrilten on the face or back hereof), to deliver said goods in the same ‘oriler and catidition as that in which it received them ; 
and the ultimate carrier to deliver thent at its station, anchorage or wharf, 11 the customary manner to the consignee or his 
assigns, if called for by him or them, asin this contract provided, he or they paying freight and charges thereon (unless 
prepaid). and average, 1f any, according to the York-Antiverp Rules, or at carrier's option, a3 to matters not therein provided 
for, according to usages ot Port of Loading. If the ouner of tbe ship shall have exercised due diligence to make said ship 
ju all respects seaworthy and properly manued, equipped and supplied, it 1s hereby agveed that in case of danger, damage or 
disaster resulting froma fault or negligence of the pilot, master or crew, 10 the navigation or management of the ship, or trom. 
latent or other defects, or unseaworthiness of the ship, whetber existing at tine of sinpment or at the beyinmng of the voyage, 
but not discoverable by due diligence, the consignees or owners of the cargo shall not be exempted fromm liability for contibu- 
tiou in General Average or for any special charges incurred, but, with the ship owner shail contribute in Geveral Average, and 
shall pay such special charges, as if such clanger, damage or disaster, had not resulted’ from such fault, negligence, latent or 
olher defects or unseaworthiness. 

It is agreed that said [reight, whether prepaid or tn be collected, is to be considered as earned, vessel or goods lost Or oot 
Jost at any stage of the entire transit, aul un the bappening of any of the herein excepted contingencies, the carriers are to 
have the riglt to forward the above-mentioned packages to the ports of destination on their own routes and shall receive extra 
compensition for such setvice, wlicther performed by theiz own vessels or those of slrangers, and in case of salvage services 
rendered to aforesaid merchandise or treasure, during the voyage, by vessel or vessels of the carriers, such salvage service shall 
be pawl for as fully as if such salving vessel or vessels belonge:l to strangers. 

Every carrier 1s table to the preceding carrier for ail accrued charges; and in the event of loss of the property after 
transfer from one carrier to another, the carrier baving the property in charge when the loss occurs sitall have a lien on the 
temaining property, if any, for al] such advances. 

It is mutually agreed that the liability of cach carrier, as to goods destined heyond its own route, shall be terminated by 
Proper delivery of them to the next succeeding carrier. This bill of lading 1s signesl for the doffercnt carriers wlio may be 
engiged in the transportation, severally, not jointly, ani each of them is to be ound by and have the benefit of all the condi- 
tions thereof as if signed |y it, the shipper, own-r and consignee. The acceptance of this bill of lading 1s an agreement ou the 
part of the shipper, owner and consignee of the goods to be Dound hy all of ats stipulations, exceptions and conditions, as fully 
as it they were all signed by sucb shipper, owner and consignee. This bill of latluy shall have the effect of a special contract 
not liable to be modified by a receipt from or any act of an mitermeriate carrier, hut enbject to all the ternts and provisions of, 
and all the exeniptions from liability coptained in, the Act of Congress of the United States, approved on the 13th day of 
Febrnary, 1893. 

- And it is further agreed that after customary notice to the cousignee or owner of the arrival of the property described 
herein at the destination or point of delivery named in this bitl of lading, and a ruascmahle pectod allowed thereafter for tts 
removal trom warehouses or cars, storage charges as usually applicable at sucts port:t of delivery may be made and collected on 
the property remaining ondelivered; and such denmmage charges made and collectel on loaded cars as the dehvering road 


may have established. 
fin Witness Wbereot, . Tt 4 hills of lading, all of this tenor and date, have heen signed, one 
whereof being accomplished, the others to stand voit. aa 
SHIPPERS ARE REQUESTED TO REAO THIS CONTRA ®T, usin 105i, BAGK 
6 (es 


For ae ida Ay ompany. peer: Carriere. 
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1) The cartess shall have aber: lov insfer the goods to and transport them by 
fighters, bargrs or anv uther vessel (han tht named, to lighter,from steamer to steater, 
and from steamer to stwre, or frog shore tb cteareer, and shai) have liberty to sail 
without pilus te iw and assist vessels 1 ar: srtuation, aad gy to or stop at any port 
or ports eo reute, of tevumi, ani to devs «wit like privilege toa spot It 1s agreed 
that the goods ma be hightere) terrr sur carted! io the consignee of # connecting 
carner, in Bay ot Panama on elsewhere at tae owner’ ak The Cal:forma Atlantic 
Stenmsp Can pany sill nay be cesainer el for Joss or damige to pouds or treasure 
from fire ms ars, in Warelintse, on whut or in hghters in the Bas of Panama 


20 Wis capeessly strpalate | amt gress that'he © .foriia Atlanhe Steamship 
Companys shat! sot he litte for desteueti oy 1 for damage to gcouls by fire white upon 
ws vessel or! fee after Fyodiig the same thereon, aniesa such fire ys cansed by 
the de igor neghot of ser. Tyntpany 


4, No carmer ur the propert! of aff), shall te sade fr gold, silver, precious 
$tone- of metals, jewelry or treasur fans kim! bank nites, securines ailks, furs, 
laces, pictures, plate, clint, glisa cr statuary, unless ills of lading are ngned there- 
foc rn whiel these wator ands. ae are eepresse:] anid entra frelgbt expressed and pand 
for the ussuanptiou ci xtran|diuiury risk ace Seetun 42¢1 nf the Revise.) Statutes of 
the tmted Stites tor tor any less a damoge arising {com any of the flowing causes, 
wt. dee from any vise, on lam ur on water, yetlison, ice treshets, flooils, weather, 
preates, rot bers or veves, 1 t fGe Jorol the country s enemies mote, steikes or 
stoppage of Jali r Iisiuis, -x{ sions, reuulenits to hovers of machimery of any 
Intent defevtiu li'l] adlaner: 1 a) purtenances, or unscawnrt]iness al the ship, even 
eestng al tame o shipment or sailing on the vovage provided the ueners have exer 
quwed due eShyence t unakethe teste) scauvrthy, stranding, straining, any eccrdent on 
or perils of the seas ve etl tr waters, or df ateam or inland navigqtion, restraints of 
government, leyal process <a. al oaverai ip by thied parties, detention or accidental 
delay wetal proper oo craet er onrad ny, msutiicieney of package in strength or 
otherwise cust, linpniss lo wexbt eokage, breakage, eweat, blowing, bursting 
et cutks or pockayes from weal oes. of natura causea, evaperation, vermin, frost, heat, 
wmrii, conta with or jiroaimits ' ather goods, natural decay or exposure to weather, 
ag fet desk a damsye of any kes! a gocols whose bulk or nature requires them to be 
cer etew deck ac car open var or for the condom of packages or any defietency in 

+ omtents Uhere st, uf receipte Lt y the ecusignee as in guod order 


4 All hd uty under this bill st liking shall be estimated on the hasis of the 
atoel market caine of the geeisat the | lace and tine of shipment, bat the carrera 
will at comp hable for anv value exceeding one hundred dollars ($100) apon each 
peckage, uniesath valve ew reds that amount and ts s exprewed im thts bill of 
Yeading on which basis the ente of trevght 1+ mlynatet 


Pe plusives, Afammatle or ath ¢ tanger © irneles mav le transported, 1f the 
coerchs cs on letkear elsewhon, an? ory hathin all cases, be at the owner s 
Mak Thany ett crticle be aevrety detvered tu the caceser, the elupper shall be 
ssuosible for any dansage tesulinsy therefrom, aud such articles may be destroyed 
by the carrer @ Wout incurring any Iotebty therefor 


6 Allartreles named im tins hill of lahing are subyeri to charges for necessary 
cooperage und tepucs, No habitrty shall exist tor ereng rarmaye or delivery of goods 
marked sith mntuts or smperfetty marked, unless nurte and adarers of sousignes be 
spven in weiting at Gane of sinpunent. such mark ie beng agreed to he taken as proof 
at ss atabitors Goghgene All clits tor damage to quads) mus be inade, and the 
Wate awed extent fect fully diac oses!in tht presence df the agent of the company 
teving rhe same tuen ny cn tats, tnt on thes ace remove! trum the station or whart 
El sweriiten tenuined fer lan abad he ute apon the carmer hable theretor, ic 
upon the carrier which actually detncred the goods, within ten days after dehwery all 
Aasms for dimrge shall he taken ta hive be no war ed and no suit ahall therenttar he 


Mammtamable te fecgrer the sure Nv agent or emp.oyee shall have authority toewvaive 
wach demand 


CONDITIONS OF THIS 


BILL OF LADING. 


7 Incase of detvntiun by quarantine, obliging a rlischacge of the articles namer 
vo tins Iall of tadiog, Ul sk ond habits of the carrie: ind ats property shal} ecars 
and the vbligations umle¢ thes Pallet Seu. de deemed te late heen entirely fulfii 
when t ¢ articles shall have beer tis cis thoirged em sll Che risks sit expense 
incurred thereafter shall be on accuamt of sluyyer aver andeousnnee Phe sever 
eacrers shaj) bave a hen apon the gawd spevitsel an wns bill wt data tes all are ar 
ages ci froght and charges tue hy the same ov ners or crusty ead en atier gous 
case ol loss, detriment or damage to the gels, orl day ti the transport ition thereot, 
rezposing any lability hereunder, the cyrrter in whe se wi tial custody ther vere at the 
wine of such joss, damage, detmment ur delay shai pine uv responsi de therefor 
The receips of any caccier for the goods sli il lc prima face ev ance of the cunditien 
vo which be recetved thei, ta snl agaist any other cserer 

S The gunds ohall he recerserl by the une ar crnsiaines ot the ste ton or whart 
al the carric: at Un ultimate pointet di ors andataint leben away within tyeuly- 
fous hours alter arrival may, at ebe cpl mid he dehvering «armer, Te sent to a wure- 
douse oe he pernutred to ar where amled all at (he expen > and eisk of the shipper 
owner: consignee Hin addressof person tthe ultane pun delivery imme 
dhately enottet to such ietivers a 4G des Fb its bit) a cna te seme snust = 
Surmshed hy ‘he shipper.) owner or aenee an wrk bette tetiminal carrer, bet ie 
the time at which in ordimary course of transportats tha vo ty should army at such 
sont 4 farlure te di (Wis,or remove the poors within westy font hours after ther 
arrival hall in esse of any sutses cont diss of apanie: oe te latter be treated as 
conclusive prot neglivence on the partot thes pyer owner ar ousignee whieh 
eontritiuted to such lessor angury No ghareror shall tt cy satiny | as aganist any 
cercrer uaeler rhs bill of lading, an! oo ‘rstoite shad viet Ue eter wathnut as tual 
and affirmative proof thereof, 

9 The Calforma Atlantic Steamship Compas. lier ly expressly prunes the 
nghi and option of dehcerimg the cnerchandisy repr ne TH UL itl, ete. 


consigner tram alongside oc uf Landise and stern ng fads scootde Oh lighters 
holks or wharf, or an warelnuse punmierluitely open t ' { sary wteaner at the 
Portof distharce of said merchamdis. witlieast mote + Vthe eapense of con- 
mgnee, andin the event of ats se bending and sturin. =a bo dase, san! Company 
wathereupon heret-y released feomrall furth ¢ tabby ty ley oe Litt ge hervatter, 


whether arising from nre of fsoun any withers suse. 


1G It destination & a seaport, the slay may resis « » MAE ately 


on arival and discharge comlamerush, the Cl 2 torut te whoa oa 
fo pranta genes! order lor clacharys smieriate ls on wer 1) se. at ob omg 
taken by (he con ignee within such tine asis prosiderd by the cegmlate in. met 
ofstischat,e, Utes may hy the corner be seat ta store permite | totay wer 4 tat 
op ettnened te the portat shipment, tue ex, ise aul asked the owner sha yer + 
ebsthace TE ang xpressl uimdrastead fowever, ‘hat fs pools mar, tthe pte 
of the delwermng carrier, be cebivered tae oer on cunsignte om the wthats tepr 
sentatre of either of these at the se sels tock e numedasel atte: the rr. ct th 
steamer atthe port ot disturatyan of the 2 sey ww ie Tal il tore es 
hulks, or putin tihters vr jaunvbes lo) sted ta tie qa terad te steals, 


the expense itl slajwer, owmr orca; + 

HW Invase of the Vorkate wr onterbet atthe port ot teasers, of will ot such 
Blockade ar interdict the arening of bie pe viral? he Master ua 
safe by reason of itisease, st oor ri-coebanees, he isto hive be ope vf tanliag thy 
goods atany wither part whael le unis rider sit Dsl per's caper: {risk nel 
iM such case Ube reer nf the Cristea Hea ss cr ater port anphort hot orpted 
hy the owners us consignees is thsal nbrhen gt cueing ort ran dig 

12° Stuppers of the goods wnned in thys lal! of tdhny must comply: wath oll the 
Consuler Ri gutations forse vmafests, mevanes, ge rtuhe tes, ete arid wine tute usposedt by 
authorty sot port of dgstayaten a dasniye rosntimy drone the tala ir th respect 


e x 
ae for urpass or onnssitpetthercin shill be at rsh amdtexpenge of the cansigness of 


goods aud eball be paid ty theer 


Votan tae 
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telant the others to staml void 

SHIPPERS ARE REQUESTED TO READ THIS CONTRACT, INCLUDING CONOITIONS ON BACK. 


For Panama Rail Road Compaoy and Coonecting Carriers. 


SN mc 
Os eae 


wll of this tenor and date, have been signed one 


Servet hue emits 


Lata 


CONDITIONS we THIS BILL OF LADING. 


} The (arriers shall bave Uberty ta transfer the goods to and transpoit them by tT. Tn care of detention ly quarantine, obileing 1 dierhoree of the articles named 
lighters, barges or any atuer vessel than that named, to lighter frum steamer to in rds dill of fading, all risk and Habilicy of (he carrier qul (ts preparty spall (eger, 
Bieamer, oni from steamer to shere, ar from shore to steamer, and shall hare Hboerty and the obligations under thie bill of lading he deemed to Wave beep ondvals falfilied 
to sall without pilots, to tow aad eestet vessels in any eltustion, and go to or atop at when the articles shall have been thus disclurxed; and ali the clean and capenses 
Any poet or furis cn route, ur beyend And to deviate, with tlhe privilege to step. It ia Incutred thereafter shall be on acvount of shiper, owner and coned vy ‘The s+ \eral 
agreed that the goods may be len ferried or carted ta the consigner or oO Cone carriers shall have a Yen upon the goods spectied in tas till of Tat far oil arcear- 
necting carrie, at Bay of Panama er where, @f the owner's risk The Panama Rall ages of freight and charges «due Iry the sine 


wera or connigneer Bp other 
case of Joss, iletriment or damage to the guoils, or delny In the t 
in the Bay of Panama. Imposing any habihiv hereunder, the carrier in whose a tut! cust 

tale of such luss, damace, delriment or defy, shall sloue jc 

he receipt of any varrter for the goods shall be prima-dncle ey te 
2 it Is expressly stipulated and agreed that the Catlfornla Atiantic Steamship fn whieh he recelved them, in a sult against any other carrier, 
Company shall not he halde for destruction of or damagy to Kuvis by fire ube upon 
Ito vesnel, or before of fier lonsiling the same therean, unleen sueh tire Is caused by 
the design or neglect of said Company. 


Road Compuny wil) not be isponeiMe for Jews or damage to gues or treasure from 


is’ in 
f, 
fire in cars, tu Warcvhouse, on Wiart of In hyhteri 


fepurtation there! 
they were nt 

sponsible therefor 

ne# of the cendition 


& The goods shal) he received by the owner or consignee at the nintion or wharf 
of the carcier at Wie ultimate point of delivert, and If nat tiken away within twenty: 


4 i four hours after arrival mays of the option of tho delivering varricr, be nent tO a ware: 
alse or be perinitte o He where Ianded, all at the expense and risk o€ the shipper, 
ae fate Oe tas ae Aas Ce Ee ie OA ee CU IOS nae! owner ar consignee If no addrers of n person wt the ultimate punt af delivery Imm: 
; OUEST et reas a atehto nee ata ey nUnieRe Bil ea cuiesednuicces Gialely entitled to such delivery be disclosed by this DIL of lading, the same inuet 
for, In'which thelr natnre aad valoe are evpressed and e<tra frelglit iRireased and pol fornished by the siupper, owner or consignee, (n writing, to the terminal currusr, before 
ee eer se rdinaey riek (eee wertion dest of the Revised Statutes of the Hime al which in ordinnry course of transportation the guols alouhl arrive at auch 
for the assumption OF tor any loss. ur damage orimng from any of the following point, A faire to do. this or reinoxe the ponits outan rerotfone hear alter ther 
tiiscs, viz: fire from any canse, on land or on water; jettison, Ice, freshets. fonds, elval eholl, In cise af any sulisequent Ins of or Injury te the Intier, be treated as 
Aialhe:, pirates, robbers or thieves, acts of God of of the country’s enemira; riots, conclusive proof of negtikenve on the part of the shipper, awner or consignee, which 


sudkes deetippage of labor, collisions, explosions, aceldents tu boilers or machinery, oF eontributed to such loss or tnjury. Newheme shall pot he gresumed as guainst any 


C dor this hill of Inding, and no Mability shall eaist therefur withwut octual 
buy latent detect in hull, macliinery ce: appurtenances, or unscawurtiuness of the ship, eT 3 

oven ciisting al time of shijment or sailing on the voyage, provided the owners have and affirmative proof thercul. 

exrrelsed Hue dihgence to make tho vessel acaworthy, slrandiqg, straining, ony accident 

on or quay of the sexs or other waters, or of sleani or Inland navigation, restrainte o} i " 

government, legul process, claims of ownership by thicd parties, retention o7 accidental 9, The Califernia Athintic Sleamship Company ls herchy expressly cranted the 


a 


eine uf proper cooperage or mending, Insumcleny of ‘package In strength or right and option uf delivering, the mercirindise repr santa’ 


this Ti af Lading to 


: ignee from alongside, or of janding and storing sald m ce either In Wehters, 
Gthera)se, rust, dampness logs in woteht, leakage, breakuge, sweat, blowIne, bureting ‘ au f A 
Coe a rae cami rein weakecss or nuttra) causes, evaporation, vermin, frost, neat, Bann Rs oh i Baa Mttisr (eet 8 
Omel, vontuct With or proaimity to other guuda, nabiral decay or exynsure fo weather, PON ERO Se CUE f nana i 10 to at the espens 
Qr for loss or damare if any Kind on Roods whoro bulk or nature reyubres them to he fignee: and In the event of its so landing und storing sald morchaniise, mild Comb iny 
Carried on deck or cn open care, or for the condition of pachuxes or any deficiency In Tethereupon herehy released from all Turther Wialulity fur loss of damuge thereafter, 
the contents thereof, if rcecipted by the cunsigoeo v6 in goud order, i NCUED mM nia EET TOM nee noresrom en y SO ST a 
40. If destination Is a seaport, the ship may cammence discharging Immedintety 
conan PeREMNCMEN Ba Rae atcahe niace oat iis Beenie irerten aire a. He arrival ant acu eS gontinuoud) ails Pain of the Pert het Meret authorized 
ark a Y i ‘ ie Cahn ! yee rs hts o grant a general onler for jecharg? ymm ely on ore , aad t he gGouds he aut 
Will not ber wtne Hable fur any valle exceeting one bandred dollars ($190) pon tach, then hy the eoasignee within kuch time as is provided hy the regulations of the port 
muhtce, uolesr the valne excecda that amount and t9 eu expressed ia this lo of discharge, they may by the carrier be scnt to store, permitted to loy where landed, 
aading, on which basis the rate of freight ts udjusted, or returned to the port of shipment, at th pense aad risk of the awner, shipper of 
‘ conrignes, It being expressly, understood, honever, tit the goods mae. at the nption 
of the deilverine carrier, de delivered to owner, or Fs or the imihorieed repre- 
5. Explores, iuMammable, or other Aancerous arlicies muy he transported, if the sentative of rither of these, at the vessels Gv hile, Immediately after the artival of the 
parrier ‘ieusea, AN deck or Plecwhere, and they shall, In vl) cages, de at Che ow vers tronmer at the port nf destination, ar the same may be Innded and stored, or stored ta 


Mak I any such Mole he averetly delluyred ta the carrier, the sitpper shall be hulks, or put In Nehters, or launchea, to he selected by the master uf ihe steamer, at 
Fesponsilie tor any damage resulting therefrom, and such articles may be deatroyed the eapense of the shipper, owner or conslgnce. 
by the carrier without Imeurrag any lahility therefor 


11, In case of the blockade ar interdict of the purt of delivery, or If, withaut suck 
6. All agtleles named In this bit of lading are mi ct to charges for necessary blockade or interdict, the entering of the port should be couptdercd fs the Master wi 
cooperage and ret Hahiliiy shall exist for wrane caithege or aellvery af goods aafe by reacun of disease, war or disturbances, he is to ave the optien of Jonding the 
Marked with Inttinle or imperfectly Marked, unten: address of consignee be ‘ode at any ather port which he may vonalder safe, at sluriei's expense and risk, and 
given in writing at time Me ahipment’ such marking bens acrend ty be taken us prouk In wich case the receipt of the Custom House ar other Loesties ta be aecepted 
sf contributory negligence All claims for damage to cote must be made, and tie by the owners or consignecs as a legal and thorugh qanelihig wl this bilt of lading 
natere He ex ibeny ears oy EG ed, 1m presen e ee the are Rs tom ay 
ving the same shen In cistady, before Temuved from the station or wharf. b 
nists written demand for damage ai eeronie wgen the carrier Mable therefor, oF 12 Shippers of the goodx named in this bil nf lading munt ¢ 


ay with all the 


upen the carrier which actwally delivered the geede, within ten dave after @elivery, all Consular Regulations for munifest< iuvelces, ce riifla utes, ete. and fine imposed bv 
cle aes fs “Samace shall be Taken te eve been fred ap nu sult shall thereafter de duthorltles at port of destination, ar damage risaiiting fron the fauure in this respect 
maintainable to recever t! Ne agent or ampleyee aliall have autherity to walve or,for errors or amissians therein, shall be at risk and expense uf the consignees of 


auch demand. goods, and shall be paid by ther. 


\ He ? 
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Panama Rail Road Co. | 
ee here:ndtter_contained, the propf#tty mentioned below, marked and numbered as per 


PANAMA RAIL ROAD S. 8. LINE. 
AND i} 
in apparent good order and a and value uiknown,) viz.: . 
? 
Med ¥s — fire (v2 vw eee ” 


California-Atlantic S. S. Co. 


PIER 67, NORTH RIVER, i 
FOOT OF WEeT 27TH BT. | 

OFFICE: 
24 STATE STREET, NEW YORK. 


MARKS AnD NUMBERS. 


ltAd, | 


aforesaid, or shall ship the same, unless packed 


ahall be deemed guilty of a misdemeanor, and punished by o fine not exces 


or both” 


any Gunpowder, Ol of Turpentine, Ol] of Vitriol, 


sel, 


further enacted that hereafter all Gunpowder, Oil of Tur- 


h ignite by frtctlon (Matches, wte), when packed and put up fur 
y from ew.h other and from all other articles, and the parkuwe, box, cask 


aistinctly Marked on the out#ide with the name or description of the articles contained therein, and every pardon 


/ on. ‘ 7 : c 
to be transported by steamship... appointed to sail. Fe FIG “9S O.- 


or by any other or auccceding steamer or vessel, whether belonginx to aetd corporetion or to any othar owner, 

Orr SRISTOBAL, and itere, if that bo thelr dealloation, 10 be delivered to consignee or his asaigne, if called tor by ‘mick 
or them, a3 fn this contract provided, he or they paying freight and chargea thereon (uniese prepaid), and average, If any 
or, if deatined heyand, to be there delivered th connecting emrrier and so an by one connecting carrier to another, until 
they reach tho station or port nearest to the ultimate destination. If their ullimate destination be bayond the point for 
which fates are named, as per margin, they may, by the coanecting carrier nearest to such ultimate deatinatinn, be deliv. 
erel to any other carrer, io be transported to such ultimate point, and tho currier so agiected shall be regarded exclualvely 
|| a» the ugent of the wwaer or conalguee. 


Each carrier shall he bound (aubject to tho limitations and exceptions eontained in thia contract, whother printed or 
written on the fare or hack hereof), to deliver said goods in the saine order and condition aa that in whieh tt received them, 
and the ultimate carrier to deliver them at {ts atation, apehorege ur wharf, in the customary manser tu the consmes oF iin 
asalens, If called for by him or them, as In this contract provided, he or they paying freight ani charges thereon funtesa 
prepaid), anc average, If any, according to the York-Antwerp Rules. or et curriers option, dw tv mattere not therein mro- 
vided for, according lo usages of Port of New York. if the owner of the ship shall have caerolsed dwa diligence ta make 
said ship’ in nll respects seaworthy and properly manned, equipped and aupplled, It 1s hereby agreed that in cane of danger, 
damage or dissster reaulting Crom fault or negligence of ths pilot, master or crew, in the nevigation or management of 
the ship, or from latent or other defects, or unseawartiinesa of the ahip, witether oxlating at time of shipmeot or at the 
heginning of the yovage, but not discoverahie by duo diligence, the conslgnees or owners of the cargo i mot te ex- 
empted from ifability for contribution in General Average or for aoy epecial chargss Incurred, but. with the ship owner, 
shall contribute tn General Average, and shall pay such apectal charges, as If such denger, dacrage or disaster, had not re- 
|| suited from such fault, negligence, latent or other defects or unteaworthioess. 


Tt 1s agreed that sald feaight. whether prepald or to bo collected. Is to be considered as merned. vessel or goods lost or 
not lost at any stage of the entire trammlt, and onthe happening of any of the herein eacepled toatingencles, the earrlern 
aro to have the right to forward the ahave-mentioned packages to the parts of destination on their own routes and shall 
recelve extra compensation for siwh service, whether performed by thelr own vesaela or those of Strangera, and In ease of 
salvage services rendered to aforesall menchandiac or treasure, during the Me by vessel or veasela of the carriera, 
such salvage service shall be paid for as fully as tf such solving vessel or veasels belonged to atrangers, 


Evory carrter [3 linhle to the preceding carrfer for att accrued charges. and In the event of loas of the property after 
transfer from one carrier to another, ihe etrrier taving the property in chirge when tho loss occurs shall have a Men on 
the romaining property, If eny, for all euch advances 


Tt ts mutually nerecd that the liahilitv of eveh earrler, as to goods destined beyond its own ronte, shatl ho terminated 
by praper delivery of them to the next suceeedine carrier This bill of lading !* xigned far the sifferent carriers who may 
he engaged In the transportation, severally. not jointly, and each of them Je to he hound by and have the henefe of all the 
{| ennditions thereof aa if algned by it, the abipper, owner and constenee The acceptance of thia bill of fading Js on agree- 

ment on the part nf the shinper, owner and consignee of the Raods to be bounl hy all of Ite allnulationa, exceptions ani 
ronditiona, xx Cully as if they wore all signed hy such shipper, owner and conalgnee ‘This bill of lading shall have the 
effect af a spictal contizet not Hable to he modifed hy a recetpt from at anv act af an intermediate carrier, but subsect 
to all the terms anit provisiaam of and all the exemptiona fram Mabillty contained In, the Act uf Congresn of the Unite! 
Statca, approved en the 13th Way af Tebruary, 1497 

And $t fs further acresil that nfter custamary notice ta the conslenee ar owner of the arrival of the property described 
herein at the Jest*nation ar point of delivery named in this hill of lading and a reasonahle nerind allowed thereafter tor 
St. removal from warehource ar cara atnrake charces ax usitally aoppiicoble at such patnt of delivery may be made nad 
eatiected on the proprriv remaining undelivered; @nd such demurrage charges made anc collectel on loaded cara as the 
delivering onl may have established 


an Witness Whereof, i Zoe of lading, allof this tenar aud date, have beew signed, ove 
z || whereof being accomplished, the others to stand yond. 
ae SHIPPERS ARE REQUESTED TO READ THIS CONTRACT, INCLUDING CONDITIONS ON BACR. 
= For Panama Rail Road Company and Connecting Carriers. 
O14 J 
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ther expla 
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to correetions. | 


Received payment: 


FOA THE Comsanr 


ine, OM of Vitrlal, 
i ment on boa 
\essel cuntaining t 
Whe «hol! pack or p: 


be 
al 
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(The stynatuse of the stgent here acknowledges \\ 
only the amount prepard.) i 


PANAMA RAIL ROAD COMPANY, ya 


CONDITIONS Qh THIS BILL OF LADING. 


1 These ae Wobave dike re ne transfer the porodla ar aud trans «9? ' 
Hghiers, bar Alber ves than Mat vamed yo pehter from “on 
Bteomes, ony beer Me stig, of from shore to steamet, and st low. ley 

seat wWithe ‘e toW snd Nrsist ies~els yn any situa uy, amd Be Mor attr at 

Any byt or pe . Wy urbe cant and to deviate, whth Whe pri ge dt ltys itis 

fyrec (Pint thew | 8 Seay he Ueitered, ferried ur varted | Ve cemaig es ei 

Petia varrler ov Po 8 vunnn or claewhers, at the awner risk The Time dy) all 

Yul Company 44 opt ta respougitle for Inga or damage te keuils or tra ore trem 
Mem fi tn rehoue og wharf or ti Nghters yn the May of Pauama 

It fe expressly aMpolated amd agreed that the Callfurnia Auant! sr urstlp 

Doble fur desta n uf or dinige te eoots by fire whi gan 

. ur Ti fury of afler Janiting the same thervun, entess sach fice s ius | by 


the duaiae or neglect of aaid Company, 


3 No carrier, er the property sf any, shall be lahte for end, silver peo: lous 
stones cr ntula, Jewel y, ar treasure af doy kond, lank wntes, seomitves, xi) tars, 
Javea, Pletures, plate, china, glass, ur statuary, unless bills vf lading are signet the 
fur, jn whit their naturs ami valow are expressed and extra frelehl express. and patd 
for te nasumptin of exQnnmdinary ra (s¢e Sethe MSF of die Revised dtatales oP 
the Valtest Stites); por fur any uss or damage arising from ane of Me tl wn 
Chm, viz. Nre fam Any touee, on land or yn Watur, Jetoron, 1%, feeslete tana, 
wenther, pirates, cobhers or Unleves, act of God ur at the count ys tmemmes rats, 
atrikvr tr meen of lator, collkoous, vaplosions, accmienl4s to borers af yeaehin oo. oF 


npy Intint defert in lub, machtacry ur appartenane’s ur unseawerthines: fon ship, 


avin palling at time uf silpment or sailing on the yoyace pre phd tar (ovr oe nee 
@xerelsool due Hligenre to make Lhe yesaul sei aorthy elon STE IAt or ta rnb 
ona: peala of the sens ur other waters, or nf Stearn os 1 db ranieition = steals cf 
Ravernnont, legal process, claims uf ownership tv th nd t cities, db tention ur aw dental 
Motiy. wank wf proper coopernge or meting, Insui ocr of mockage In strenth ur 
otherel o rhat. dompuess dss in weleht, Ieakave, tread ce sweat, hlewnes, bursting. 
nf vaek or pnekwses from weakness (1 qatar) sigaes ima alien, vermin frost heat, 
small, euninet With or Proximity to other gouds, wataeal eda ou espestre to we. thers 


ar far inescor damnge of any Kied un gends whose bulk yon tye requires thon te be 
rartledl op dvek ur an apen vara ne for thy sandtiin wf pe hanes ur any deflelency ta. 
(hy comtenta therce€ tf rucwiptet by the cunslgnee es ln guvd order, 


4 AM Uabittty wider this Tt of lading shall he stimated en the pasty of the 
Aeionl market volue vf the gods at the plove and tie oF shipment, but ue qurmerd 
WIL not ovate Hable for way value exrecding one bi vied dollare 13180) Upon each 
oe Kage, enti the Valo ¢xcenda that amounot and ja ie expressed in wns bul of 
frames on which busls the rate of freight Is adjuster). 


Exptoatves, Inflammable, or other do: cons arti ies may be transported, $6 the 
carrier choutns, on deck ur elsewhere, and cy shall ys alt cases, tw at the avners 
rink Uf apy auch atticle be secretly deliscr a Lo te ca.rier ie slunper shall he 
Fyarupsttie! fog avy iamuge resultiag thefefrom, ana such articles may fe destroyed 
> toe varrive without Incurrlng any hablhity therets 


6 All artirtes named in this Vill of lading are «0s, ct to wiare< fur necevsary 
PerAR wid repairs Nev Uahiiiv shal] exlet for wou s rurriage +r del very of goods 
ninvlal with Mnfth iy ne imperfectly marked, Unless namie and address of unsignee be 
Koon a writhig wt Wor oP stuptvent, suck marking being agreal me be taken as proof 
of contitlubory reeticenc AML cinims for damage tv goods must he made, and the 
AtMrO te es OL thervol fi. v taclosed, in the presen e of the weent «f the eoinparne 
having the some th tatore they ire en ved trom the staten nr whort 
Valve written Men Re shal} be made up on the corrler Lotte thee ur, or 
uyoy the carrier whith actually deiivered tle goods «thin ten diss ater debycry all 
claime for iamage shail be tiken te hy her! waied and ne smit shall thereaftey ho 
maintalnal le to tecover the same No agent or employee shull have autimrity tu wane 
sh dumand, 


In vase of Hetentian by quarantine, oblleing @ Aischarge of the articles namen 
wmorhis tall wE Celi. WM righ ana Ialebity of the sarner quid ‘ts property shall cease, 
aml Vin wbitatens under this toll of lading be deemed ta Wave liven entirely fulfilled 
wher lhe articles shall haye been thus siiseba ind ak the risks amd expenses 
fucdered thereafter saul be on acvount uf shipper, smur and cunsignee, he seaeral 
carriers snall baye a en upon the gunds specihed i Was till uf lidyng for alb argeare 
ares of tresght and charges nue by the st rovber oor consimtares on other gomtst In 
ease ef ore, dermment of famige to the pools, er debiy in the transportation therect, 
Mares A Habyaly herewwler the carrier in whose at tusd costoh Uhey were < the 
time ef sash juss, dumae, detriment or delay, shall slowe be responsible therefor 
The reeemr vf anv earner for the cours silk be pebma-lile evidence af the cond Wan 
Ws whl-h Le rerened them, by a sult agalnst any uthor carver, 


, 


S oThw gande shell be recetyed by the awner or ronsignec at the stalinn or wharf 
of tte aorier ct the witiniwte point of debrvery, and if pnt taken away within twenty 
hor hours after arrival may, at the uption of the delivering carrier, We sent tu a war 
heusr oe be permitted lo Me where lade, all at ie expense and risk af the shipper. 
wir or bsenes TF nn address of 2 person at the ultimate point of delivery .inie 
Hately cutitled to such delyery be diseloset by thas DI af TAding tne same mast he 
furnished hy the siupyer, owner or sonsixnes, ia writing bo the teraal rammed, bef. re 
the lime al which wm ardinary course of teaasportats: the woods siiwubl arrive wt su 
pont, A ture to do tha or remnve the gamts nuthin twonts-luur hours after th 
arrival Shall, m case uf any suhsermont loss 
Dislte prouf of wegligence on the part of ile slipper, wwvner or consignee, which 
sind tes hr injury Elarone holt not le presumet vs agalnet any 


roms hil of lading, at no babllity slit eatst therefur walkout aetusl 
And i.Mimatiy proof thereot, 


" 
fom Intary tu the birter, be treated as 


4% The Califurnia Atlantle Steamship Company is hereby expressly granted the 
Te and option af delivering the merehandisc represintel by thls Rill of Laing te 
dmiothice Eran alongside, or of landing and sturinys suid mer handse ether In Me! ters, 
holks of wharf, oc In warehouse ommediately vpun the ars.val o€ sald stcamer al the 
put of disrharge of said merehandise without netice to pnd at the expease af rnd- 
figner aud In the event of its su lining and srerime: sald merchandise, ald Company 
Is Gieveypon hereby ielensed fron all further lality for loss or damuge thereafter, 
Wharther arising from Hre or feom any uther cause 


Wi Tf destination fs a seaport the stim may cammence discharsing tmmoedintety 
by arrival ant discharge contingously, the Collector of the Port belng Nerehy authorize) 
fo eenut a generat order fur Macharcr immerliately on arrival, and If the giuumls he pnt 
taken hy the censignee within sue time as is prayiied by the regulabous of the port 
Of Ue ae, Mey may Wy the carner he sent to store, permitted to lie where landed, 
or revurned lo the port of shipment, at the uxpense and rlak of the v wher shapyer ne 
eonsicnes Ut belng expressly mnderstond, however, that tur goods inay, al phe eps on 
of the delivertny carrier, he dulivered to owner vr cansiguee. of the suthuplzed repre - 
tentative of ctther of these, it the vegeet's tackle, nnmediately after ihe arrlval a7 the 
steamer at the port af destination, or the same niav be landed and stured, on stared In 
hulks or put in lighters, or itun bes, tu he selected by the mastec of the steamer, at 
the esyense of the shipper, awner or consignee. 


It Tn case of the blockade Gr Intembet of the part of delivery, or Lf, without such 
binckate ur iitertet, the entering uf thy purt should he cnnsidered by the Master un- 
Ba Hy reason of diteasc, Wun or disturbances, he is ty have the optiun of Janding the 
gods at any olher port which he may vonsider sate, at shippers expense and rish and 
in si hh ease the reveltt uf the (stam House ar other purt authoriites to be acrepts i] 
hy te oWners or conslgnees asa lege] ant thorough can eliing of thls bill of lading. 


1. Shippers of the goods named tn thls hill of lading must comply with all the 
Cops lar Itexutations top manifest. inveties, cerlifis ates, ele sand an fie imposed by 
authormes a1 part of destination, ar tamue resulting frum the failure in this respect 
ov, fu errers or omissiuns therein, shall be at rlok and expenge of the consignees af 
gous, and shall be paid by therm, 


———————— occ ag 


ALL PRMGNY QUOTATIONS SUBIECT TO CHARGE WIPDOLT ROTICE 


Ca irorNnisa-ATLANTIC STEAMSHIP Co. 
BATES & CHESEBRROUGH 


GENERAL AGENTS "2, 
416 Meacuarre Excuanan aio Sa tec Ripe 
RAN PRANCIOUO nee Yon 
ana Pace Biactnic BLDG, a1) Tae Dounse 
LOG AWCELES PRLLADELPHIA 
Batavs, C. Z. 84 Cease er 
JW. Caarman NEW ORLEANY 


Tearric Maracse 


Portland ,Orzeon lithe 
ERTROTK 


BARK 


MessrseCentrai Door & Lumber Co. 
Cits. ‘i 


Dear Sirs:- a 


I am in receipt of your cluiws #2252, 253,226 020%, all of 


Leg 
which have had my attention ani nave been forwarlet to llessrs.slaies 
Chesebrough in San ¥ranoisco. 

Please note that our office aliress 4s 220 Luz ermeaat Bouiliin- 
it was owning bo tar fact thet your cotimunication eat to m- s2nitonqce 
that it was overiookei andi not socner acknowleiget. 

Apologiziny for the oversigat, 


T am 


“SSNPS "Y relic 


windy send ws at your convenience terti sa eaoc nm: iets einieoaie 


for oir claim file. 


Poy eee 
ee 


as 


| Libilants Exhibit 9 | 


March 16, 1911 


California-Atlantic S. 8S. Co., 
620 Lumbermen’s Bldg., 
City. 
Gentlemen:— 
We have your favor of the 14th and enclose, 
as requested, certified copies of original invoices cov- 
ering shipments on which we have put in damage 


claims. Yours truly, 

CENTRAL DOOR & LUMBER COMPANY. 
Enc. 
AFB 


Filed Oct. 30, 1911, 
A. M. CANNON, 
Clerk U.S. District Court. 


p te 


us. Central Door & Lumber Company. 39 


[ Certificate of Clerk U.S. District Court to 
Exhibits. ] 

In the United States Circuit Court of Appeals, Ninth 
OTIS 
CALIFORNIA-ATLANTIC STEAMSHIP COM- 

PANIY, a Corporation, 


Appellant, 
VS. 
CENTRAL DOOR & LUMBER COMPANY, a Cor- 
poration, 
Appellee. 


United States of America, 
District of Oregon,—ss. 

J, A. M. Cannon, Clerk of the District Court of the 
United States for the District of Oregon, do hereby 
certify that libelant’s exhibits numbered one to nine, 
inclusive, and shown on pages 29 to 37, inclusive, of 
the Apostles on Appeal, and referred to in my certifi- 
cate to the Transcript on Appeal appearing on page 
28 of the Apostles on Aippeal, in the above-entitled 
cause, are full, true and correct copies of the originals 
thereof, and that the said originals were offered in 
proof by lbelant and admitted in evidence by the 
Court at the hearing of the above-entitled cause on 
the thirtieth day of October, nineteen hundred and 
eleven. 

A. M. CANNON, 
Clerk of the United States District Court for the 
District of Oregon. 


40 = California-Atlantic Steamship Company 

[Endorsed]: No. 2116. In the United States Cir- 
cuit Court of Appeals, for the Ninth Circuit. Cali- 
fornia-Atlantic Steamship Company, a Corporation, 
Appellant, vs. Central Door & Lumber Co., Appellee. 
Additional Certificate of Clerk. Filed May 20, 1912. 
fF. D, Monckton, Clerk. 


IN THE 


United States 
Circuit Court of Appeals 


NINTH DISTRICT 


CALIFORNIA-ATLANTIC STEAMSHIP COMPANY, 
A CORPORATION, 
Appellant, 


VS. 


CENTRAL DOOR AND LUMBER COMPANY, 
A CORPORATION, 
Appellee. 


BRIEF OF APPELLANT 


Upon Appeal from the United States District Court 
for the District of Oregon 


STATEMENT. 


On July 5, 1911, the Appellee filed in the District 
Court a libel against the Appellant and attached the 
Steamship ‘‘STANLEY DOLLAR,”’ the property of Ap- 
pellant, seeking compensation for injuries and damage 
to a certain consignment of goods and wares shipped 
under contracts of affreightment with Appellant. 
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The libel alleges that these goods and wares were 
shipped in good condition by libelant on board the 
Steamship ‘‘MILLS,’’then lying in the Port of Philadel- 
phia and then bound to the Isthmus of Panama, to be 
transported in said steamer and connecting lines and 
steamers to Portland, Oregon. It is further alleged that 
after delivery of these goods and wares at Portland, 
Oregon, it was discovered they were damaged and in- 
jured, all owing to the alleged negligence of respondent 
in stowing and handling the same. 


It appears from the face of the libel and from the 
testimony received in evidence that the goods in ques- 
tion were shipped to be transported partly by navigable 
waters and partly by land. Some of the goods origi- 
nated at Toledo, Ohio; some, at York, Pennsylvania, 
and the rest at Philadelphia. Those originating else- 
where than Philadelphia were shipped by railroad to 
Philadelphia; the entire consignment was then loaded 
on board the steamship ‘‘Mills’? and was transported 
to Colon, Panama, and there unloaded from the ‘‘ Mills”’ 
and stowed and loaded upon ears of the Panama Rail- 
road Company and carried across the Isthmus of Pana- 
ma to Balboa on land by railroad; and then loaded upon 
the steamship ‘‘Stanley Dollar’’ and transported thence 
to Portland, Oregon. 


There is no allegation in the libel to the effect that 
the goods were damaged and injured while on board 
either the ‘‘Mills’’ or the ‘‘Stanley Dollar’’ and they 


D 


may have been and very likely were damaged and in- 
jured while crossing the Isthmus on land. 


The facts relative to the respondent’s defense to this 
libel necessarily were to be procured from Philadelphia, 
Colon and Balboa, and would require some time to ob- 
tain. The respondent appeared, filed a stipulation and 
bond and released the attached property and procured 
from libelant’s attorney a stipulation for time in which 
to answer. About the time of the expiration of this 
stipulation counsel for respondent met counsel for libel- 
ant and explained that he needed further time because 
he had not yet received the facts necessary to frame an 
answer and counsel for libelant informed respondent’s 
counsel that no default would be taken without prior 
notice. Relying upon this assurance counsel for re- 
spondent filed no dilatory plea and did not apply to the 
Court for further time. Without notice of any kind 
counsel for libelant on October 27, 1911, appeared be- 
fore the Court and took a default against respondent 
and on October 30, 1911, without notice to respondent 
and during its absence, offered proof, and a decree was 
then entered. This action was not discovered by re- 
spondent until a day or so later and a motion was made, 
supported by affidavits, for the setting aside of the 
default. The District Judge held, however, that by rule 
of Court stipulations of counsel would be disregarded 
unless in writing, and refused to set aside the default, 
and thus libelant has procured an advantage it should 
not have. Respondent has a good and meritorious de- 
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fense which it intended and desired to interpose, but, 
on account of the actions aforesaid, respondent is re- 
duced to presenting this matter on appeal upon an ex- 
ception to the jurisdiction of the District Court in ad- 
miralty. 


We have made the foregoing explanation so that 
this Court may understand that it was not for want of a 
meritorious defense that the default was entered and 
that respondent is here now challenging the jurisdiction 
of the Court. Respondent wants an opportunity to pre- 
sent its defense upon the merits and, if it can compel 
libelant to amend its libel, that result can be accom- - 
plished. 


Upon the record as it stands appellant contends that 
the Admiralty Court has no jurisdiction because it does 
not appear from the libel that the alleged negligence 
or breach of contract or resulting damage to the goods 
occurred on navigable waters and did not occur on land 
while crossing the Isthmus of Panama and it does ap- 
pear that so much of the contract of affreightment which 
was to be performed in crossing the Isthmus of Panama 
was to be performed by ‘‘connecting lines’’ and is not 


a maritime contract. 


The respondent has assigned and does assign as er- 
rors committed by the Court and apparent on the face of 
the record, the following, to-wit: 


I. 


The District Court sitting in admiralty erred in as- 


a 


suming jurisdiction over and rendering a decree upon 
a bill of lading providing for a carriage both by nav- 
igable waters from Philadelphia, Pennsylvania, to Colon, 
Panama, and by railroad on land from Colon, Panama, 
to Balboa, Panama, across the Isthmus of Panama, and 
by navigable water from Balboa, Panama, to Portland, 
Oregon, and issued upon a single freight consideration 
for the through carriage from Philadelphia, Pennsy]l- 
vania, to Portland, Oregon. 


it: 


The said Court erred in rendering a decree for in- 
juries and damage to and loss of the liquid white paint 
sued for on a carriage by navigable water from Phila- 
delphia, Pennsylvania, to Colon, Panama, and by rail- 
road on land from Colon, Panama, to Balboa, Panama, 
across the Isthmus of Panama, and by navigable water 
from Balboa, Panama, to Portland, Oregon, it not ap- 
pearing that any of said damage to said liquid white 
paint was inflicted on navigable water or within ‘ie 
jurisdiction of the District Court sitting in admiralty, or 
if part of said liquid white paint was Injured on nav- 
igable water and part on land, what portion thereof wa; 


injured on navigable water. 
ae. 


The said Court erred in rendering a decree for in- 
juries and damage to and loss of the plate glass sued 
for on a carriage by navigable water from Philadelphia, 
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Pennsylvania, to Colon, Panama, and by railroad on 
land from Colon, Panama, to Balboa, Panama, across 
the Isthmus of Panama, and by navigable water from 
Balboa, Panama, to Portland, Oregon, it not appearing 
that any of said damage to said plate glass was in- 
flicted on navigable water or within the jurisdiction of 
the District Court sitting in admiralty, or if part of 
said plate glass was injured on navigable water and 
part on land, what portion thereof was injured on nav- 
igable water. 
NY 


The said Court erred in rendering a decree for in- 
juries and damage to and loss of the sheepskin sheath- 
ing sued for on a carriage by navigable water from 
Philadelphia, Pennsylvania, to Colon, Panama, and by 
railroad on land from Colon, Panama, to Balboa, Pan- 
ama, across the Isthmus of Panama, and by navigable 
water from Balboa, Panama, to Portland, Oregon, it not 
apearing that any of said damage to said sheepskin 
sheathing was inflicted on navigable water or within 
the jurisdiction of the District Court sitting in ad- 
miralty, or if part of said sheepskin sheathing was in- 
jured on navigable water and part on land, what portion 
thereof was injured on navigable water. 


v. 


‘he said Court erred in rendering a decree for in- 
juries and damage to and loss of the Atlas insulating 
paper sued for on a carriage by navigable water from 
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Philadelphia, Pennsylvania, to Colon, Panama, and by 
railroad on land from Colon, Panama, to Balboa, Pan- 
ama, across the Isthmus of Panama, and by navigable 
water from Balboa, Panama, to Portland, Oregon, it not 
appearing that any of said damage to said Atlas in- 
sulating paper was inflicted on navigable water or 
within the jurisdiction of the District Court sitting in 
admiralty, or if part of said Atlas insulating paper was 
injured on navigable water and part on land, what por- 
tion thereof was injured on navigable water. 


Wale 


The said Court erred in rendering a decree for in- 
juries and damage to and loss of the asphalt roofing 
known as Genasco roofing sued for on a carriage by 
navigable water from Philadelphia, Pennsylvania, to 
Colon, Panama, and by railroad from Colon, Panama, 
to Balboa, Panama, across the Isthmus of Panama, and 
hy navigable water from Balboa, Panama, to Portland, 
Oregon, it not appearing that any of said damage to 
said Genasco roofing was inflicted on navigable water 
or within the jurisdiction of the District Court sitting in 
admiralty, or if part of said Genasco roofing was in- 
jured on navigable water and part on land, what por- 
tion thereof was injured on navigable water. 


AUG 


The said Court erred in rendering a decree for in- 
juries and damage to and loss of the asphalt roofing 
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known as Phoenix roofing sued for on a carriage by 
navigable water from Philadelphia, Pensylvania, to 
Colon, Panama, and by railroad on land from Colon, 
Panama, to Balboa, Panama, across the Isthmus of Péu- 
ama, and by navigable water from Balboa, Panama, to 
Portland, Oregon, it not appearing that any of said dam- 
age to said Phoenix roofing was inflicted on navigable 
water or within the jurisdiction of the District Court 
sitting in admiralty, or if part of said Phoenix roofing 
was injured on navigable water and part on land, what 
portion thereof was injured on navigable water. 


Vi. 


The said Court erred in denying the aplication of the 
respondent for an order vacating and setting aside the 
default decree entered herein, and thereby refusing to 
permit and allow the respondent to make a defense on 
the merits. 


IX. 


The said Court erred in assuming jurisdiction of this 
cause, because it is not within the admiralty and mari- 
time or other jurisdiction of said Court. It appears in 
the libel filed in said cause that the contract for the 
earriage of the goods mentioned in said libel was not a 
contract of affreightment by navigable water, but was 
a contract to carry said goods from Philadelphia, Penn- 
sylvania, to Portland, Oregon, made upon a single 
freight consideration, and contemplated carriage both 
hy navigable water and by land. It is not alleged in 
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said libel that said contract was made upon navigable 
water; nor is it alleged in said libel that the injuries to 
the goods for which damages are asked occurred wnile 
said goods were on shipboard or on navigable water; 
nor was any proof offered to show that said contract was 
made upon navigable water or that said injuries were 
done on shipboard or on navigable water. 


X. 


The libel in the above entitled cause wholly fails to 
state facts sufficient to constitute a cause cognizable in 
the above entitled court sitting in admiralty and said 


Court erred in assuming jurisdiction of said cause. 
XI. 


Said Court erred in rendering any decree in said’ 
cause other than a decree dismissing the libel. | 


et, 


Said Court erred in not rendering a decree dismiss- 


ing the libel herein. 


POINTS AND AUTHORITIES. 
lig 


The libel is founded upon tort and not on breach of 
contract. 
The Quickstep, 9 Wall, 670. 
Nelson v. Great Northern R. R., 72 Pac., 642. 
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Parrill v. Cleveland Co., 55 N. E., 1026. 
Whittington v. Memphis Co., 21 Fed., 896. 
The John G. Stevens, 18 Sup. Ct. Rep., 549. 


II. 

Admiralty will not take jurisdiction of an action to 
recover damages for a tort unless it appears from the 
libel that the damage, resulting from the wrong or neg- 
ligence complained of, occurred on navigable water and 
not on land. 

The Plymouth, 3 Wall, 20. 

The Rock Island Bridge, 6 Wall, 213. 

The Steamboat Commerce, 1 Black, 574. 
The Belfast, 7 Wall, 624. 

The Steamboat New World, 16 How. 469. 
Johnson v. Chicago Co., 119 U. 8., 397. 

Ex Parte Phenix Co., 118 U.S. 610. 

The Mary Garrett, 63 Fed. 101. 

The Mary Stewart, 10 Fed. 137. 

Hermann v. Port Blakely Co., 69 Fed., 646. 


If. 


Admiralty will not take jurisdiction of a contract of 
affreightment, which is to be performed partly on land 
and partly on water, unless it appears that the damage 
or loss, for which recovery is sought, occurred during 
the performance of that part of the contract which was 
to be performed on the water. 

Pacific Coast 8. S. Co. v. Ferguson, 76 Fed. 993. 
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Pacific Coast S. S. Co. v. Moore, 70 Fed. 870. 
The Richard Winslow, 67 Fed. 259, affirmed in 71 

Fed. 426. 

Phoenix Insurance Co. v. Erie Co., Fed. Cas. 

a 2, 

Jones v. Massachusetts, Fed. Cas. 7480. 

The Pennsylvania, 154 Fed. 9. 

The Pulaski, 33 Fed. 383. 

The James T. Furber, 157 Feb. 126. 

Turner v. Beacham, Fed. Cas. 14252. 
ve 

Facts necessary to sustain admiralty jurisdiction 
must appear in the libel, the Court cannot presume them. 

Peyroux v. Howard, 7 Pet. 341. 
We. 

Admiralty jurisdiction cannot be acquired by consent 
or waiver, but only by the necessary jurisdictional facts 
appearing in the libel. 

The Oceano, 148 Fed. 131. 
VI. 

A contract or agreement to procure insurance in a 
shipment of goods by sea is not a maritime contract and 
not congnizable in admiralty. 

Marquard v. French, 53 Fed. 603. 
The City of Clarksville, 94 Fed. 201. 
VIL. 

A bill of lading contains a contract binding upon 

the consignor and consignee as well as the carrier. 
The Henry B. Hyde, 82 Fed. 681. 


14 


ARGUMENT. 


Our attack on the jurisdiction of the Court is based 
upon the absence from the libel of any allegation as to 
where the negligence and resulting damage to the goods 
occurred. Our proposition, briefly stated, is that it 
must appear from the libel that the damage to the goods 
occurred during that part of the transportation which 
took place upon navigable water, and this is true 
whether the form of the suit is ex contractu or in tort. If 
it is based upon tort, then it is the location of the hap- 
pening of the resulting damages on navigable waters 
that gives admiralty jurisdiction of the tort. If it is 
based upon breach of contract, it must appear that the 
contract breached was a maritime contract, before ad- 
miralty will take jurisdiction. For all the libel shows 
the acts of negligence complained of and the resulting 
damages may have occurred on the land during that 
part of the transportation which was on the railroad 
across the Isthmus of Panama. And we shall assume 
that it did occur there, because the libel fails to allege 
that it occurred on navigable waters. 

We contend that this is fatal to admiralty jurisdic- 
tion, because admiralty has no jurisdiction of a tort oc- 
curring on the land, and a contract of transportation to 
be performed on the land is not maritime in its nature 
and a breach of that part of the contract of affreight- 
ment, which was to be performed on the Isthmus of 
Panama is not cognizable in admiralty. 


In discussing the propositions we have made we 
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shall first consider the libel as founded in tort and give 
our views as to why it should be so considered; and then 
consider the matter from the viewpoint that the libel 
is based upon a breach of contract. 


This suit is based upon tort, and admiralty 
has no jurisdiction of it. 


In this class of eases it is difficult sometimes to de- 
termine whether the recovery sought is for tort or 
breach of contract. The same acts may be breach of 
contract and tort at the same time. In a contract of 
affreightment is implied the duty of safely carrying the 
goods shipped. By virtue of the character of respond- 
ent as a common carrier the law imposes upon it the 
same duty of safe carriage. So that any act of negli- 
gence on the part of respondent whereby the goods 
are injured during the carriage is at once a breach of 
the contract and at the same time a violation of the 
duty imposed by law, i. e., a tort. 

The libelant here had the right to. bring its suit 
upon either theory; for a breach of the contract, or for 
violation of the legal duty. And which theory it has 
elected to pursue must be determined from the libel and 
the special circumstances of the ease. 

It appears that there were special contracts entered 
into in this ease evidenced by the bills of lading offered 
in testimony at the hearing. And it appears from these 
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special contracts that the hability of respondent was 
limited in several material particulars. In the first 
place there is no lability upon respondent for breakage, 
for leakage, or for the effects of heat; nor is there any 
liability unless a written demand for damages be served 
upon respondent within ten days of the delivery of the 
shipment; nor is there any liability upon respondent for 


damages occurring while the goods were in the custody 


of connecting carriers. These provisions are contained 
in the contracts,—the bills of lading,—made a part of 
the case by hbelant’s proof at the hearing, and we re- 


fer to them here in order to show that libelant has not 
undertaken to declare upon them. There is no allega- 
tion of their existence or of compliance with their terms 
by libelant. Furthermore it appears there could be no 
recovery upon the special contracts because the libel 
shows that the injuries to the goods are of the very 
character which are exempted by the special contracts, 
i. e., breakage, leakage and the effects of heat. Neither 
does the libel undertake to declare upon an implied con- 
tract of carriage arising from the payment of considera- 
tion and promise to perform for the reason that no prom- 
ise is alleged and in fact an express contract is averred. 
The libel alleges in paragraph third that the shipment 
was made pursuant to arrangements previously made 
with respondent. These arrangements, while not speci- 
fically alleged, appear from the testimony to be those 
contained in the bills of lading. No allegation is made 
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that libelant has performed the conditions of those ar- 
rangements on its part to be performed. 

Whatever express contract may have been made, 
however, no matter what its terms may be, cannot ex- 
empt or discharge respondent from liability for its vio- 
lation of the duty imposed upon it by law by virtue of 
its character as a common carrier; that is to say, re- 
spondent cannot contract away its hability for tort— 
for negligence. And a declaration ignoring the contract 
and failing to allege the usual facts of consideration and 
promise and performance of conditions precedent is usu- 
ally considered to be based upon the tort involved, not- 
withstanding the contract is referred to as matter of in- 
ducement tending to show the relation of carrier and 
shipper. 


The Quickstep, 9 Wall. 670. 


The hbel affirmatively bases the libelant’s claim upon 
the alleged negligence of respondent and does not base 
the same either upon the special contract nor upon im- 
plied contract. (Nelson v. Great Northern Ry. Co., 72 
Pac. 642; Parrill v. Cleveland Co., 55 N. E. 1026.) 


Referring to this subject, Justice Hammond, in the 
ease of Whittenton Mfg. Co. v. Memphis Co., 21 Fed. 
foo, 901, 902, says: 


‘‘While they (the authorities) leave the mat- 
ter still in doubt, and evidently, as Mr. Schouler 
says, indicate a desire to narrow the plaintiff’s 
election if possible, they come at last to the rule 
already indicated in the decision I have cited 
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from the Supreme Court of the United States 
(New Jersey Co. v. Bank, 6 How. 344, 381) in de- 
termining the admiralty and suggested by Mr. 
Hutchinson, that the innate and habitual form of 
action on the ordinary contract for carriage, for 
a breach of duty to keep the goods safely, without 
loss by negligence, is ‘founded in tort,’ and the 
declaration will be so construed unless the special 
features of the case show it to have been ‘founded 
in contract.’ ”’ 


The special features of this case indicate that libel- 
ant has followed this ‘‘innate and habitual form of ac- 
tion’’ in tort and further indicate that the contract has 
been ignored and its provisions not relied upon. 


At this point we shall assume that the basis of re- 
covery sought by libelant is the tort alleged in the libel, 
i. e., the alleged acts of negligence as distinguished 
from breach of contract. In view of the fact that these 
alleged acts of negligence and the resulting damages to 
the goods occurred on land while crossing the Isthmus 
of Panama, the tort is not a maritime tort and admiralty 
will not take cognizance of it. We have cited a number 
of decisions in our Points and Authorities No. II on this 
proposition (one of them, Herman v. Port Blakely Co., 
69 Fed. 646 being by this Court), which are so apt and 
in point that further argument is waste of time and 
energy. In order that this Court retain jurisdiction it 
will be necessary for it to indulge in the presumption 
that the tort and damages occurred on navigable water. 
The Court cannot presume the facts necessary to its 
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jurisdiction; they must affirmatively appear. (7 Pet. 
341.). The libel shows on its face and the proof dem- 
onstrates that the carriage involved was performed 
partly on navigable water and partly on land crossing 
the Isthmus of Panama, and there is no allegation, pre- 
sumption, or inference that the tort or damage occurred 
during the voyage on navigable water and not while 
erossing the Isthmus of Panama. There are certainly 
not sufficient facts alleged to give the Court jurisdiction 
on the theory that the recovery is for a tort. 


There is no jurisdiction of a breach of con- 
tract. 


In stating a cause of suit for breach of contract, to 
give admiralty jurisdiction, the lbel must go further 
than if the case were tort, and show not only that the 
damage occurred during the performance of that part 
of the contract which was to be performed on navigable 
waters, but must also show that the contract sued on is 
a maritime contract. 

Courts of admiralty take jurisdiction of only such 
contracts of affreightment as are maritime. A contract 
to be performed upon land, therefore, is not within the 
jurisdiction. | 

The libel alleges that the goods were delivered 
aboard the steamer ‘‘ Mills,’’ then bound for the Isthmus 
of Panama, and that the goods were to be transported to 
Portland, Oregon. Whether or not the goods were to 
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be transported by sea on the ‘‘Mills’’ and ‘‘Stanley 
Dollar’’ is not alleged. The contract of carriage, in so 
far as it is alleged in the libel could have been performed 
by carriage across the continent on railways; nor, in- 
deed, is there any allegation that the ‘‘Mills’’ ever sailed 
or that the carriage was not made by rail to San Fran- 
cisco and thence by ‘‘Stanley Dollar’’ to Portland, or 
that it was not made entirely by rail from Philadelphia 
to Portland, except by inference. Whether the contract 
was to be performed on the seas or on land does not ap- 
pear in the libel, nor does it appear how it was per- 
formed. 


It is true that the libel alleges in paragraph third 
that the goods were shipped on board the steamship 
‘*Mills,’’? ‘‘then lying in the Port of Philadelphia and 
then bound to the Isthmus of Panama, to be trans- 
ported in said steamer and connecting lines and steamers 
to Portland, Oregon,’’ yet this does not give any in- 
formation as to how much of the carriage was agreed 
to be performed by connecting railway lines. Nor does 
the allegation in paragraph fourth of the libel ‘‘that 
respondent at Portland, Oregon, notified libelant that 
said goods and merchandise had arrived by its steam- 
ship ‘Stanley Dollar’’’ amount to an allegation that 
they had so arrived. 


By examination of the proof adduced at the hearing, 
however, it is disclosed from the bills of lading that 
the carriage was to be performed as follows: By steam- 
ship ‘‘Mills’’ to Colon, Panama; by railway on land 
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across the Isthmus of Panama to Balboa; by steamship 
‘<Stanley Dollar’’ from Balboa to Portland, Oregon, and 
that the goods were so carried. 


We have then, before the court, a mixed contract 
ealling for substantial performance both upon navigable 
water and upon land. The transportation across the 
Isthmus was as substantial and important as the trans- 
portation by sea to and from the Isthmus, for without 
it the transportation by sea would be useless. Of the 
eontract for the carriage by sea and of all matters of 
performance thereof to be done on the sea admiralty has 
jurisdiction. But of that part of the contract requiring 
performance by carriage on land across the Isthmus of 
Panama we cannot perceive any jurisdiction whatso- 
ever. It further appears that the Panama Railway Com- 
pany was a party to these contracts of affreightment by 
virtue of being a connecting carrier across the Isthmus 
and that the special contracts provide that each carrier 
shall be liable alone for damage occurring to the goods 
while they were upon that carrier’s particular -part of 
the voyage. 

The contracts were made by respondent and by the 
railways for the benefit and on behalf of all connecting 
earriers, so that, as a matter of fact, there are separate 
contracts for this through transportation. A contract 
with respondent for the carriage with the Lake Shore & 
Michigan Southern Ry. Co. for the carriage over its line 
of railroads: a contract with the Lehigh Valley Rail- 
road Co. for the carriage over its line of railroad, and a 
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contract with the Panama Railroad Co. for the carriage 
over its line of railroad. (See Fed. cases 11112.) 


Of the contract to be performed by these railroad 
companies on the land admiralty will not take jurisdic- 
tion, because they are not maritime. Or, to put it an- 
other way, admiralty will not take jurisdiction of that 
part of the contract which is to be performed exclusively 
on the land. 


Justice Clifford, in The Belfast, 7 Wall. 624, says: 


‘‘Principal subjects of admiralty jurisdiction 
are maritime contracts and maritime torts. * * * 
(1) Contracts, claims or service purely maritime 
and touching rights and duties appertaining to 
commerce and navigation, are cognizable in ad- 
miralty. (2) Torts or injuries committed on 
navigable waters, of a civil nature, are also cog- 
nizable in the admiralty courts. Jurisdiction im 
the former case depends upon the nature of the 
contract, but in the latter depends entirely upon 
locality. Mistakes need not be made if these 
rules are observed; but contracts to be performed 
on waters not navigable are not maritime any 
more than those made to be performed on the 
land.’’ 

‘The general result to which my inquiry into 
this subject has brought me,’’ says Hopkinson, J., 
in Thackeray v. The American Boat Farmer, Fed. 
Cas. No. 13852, ‘‘is, that as to torts, injuries, and 
offenses, locality gives jurisdiction; but as to con- 
tracts, there must be something more. It is not 
enough that the service performed or to be per- 
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formed is on the high sea or on tide water; it 
must in its subject matter be maritime.’’ 


Is the contract alleged in the libel or shown by the 
testimony maritime in its nature, in so far as it affects 
the carriage by railroad across the Isthmus of Panama? 


The hbel fails to state where the alleged breach of 
contract, the alleged acts of negligence and the alleged 
resulting damages occurred, and we have therefore as- 
sumed that they occurred during the passage of the 
Isthmus of Panama. 


A single contract may require several performances 
for a single consideration, such as (1) the transporta- 
tion of goods from Chicago to Buffalo, by navigable 
water; and, (2) the storage of them at Buffalo. The 
storage of the goods is not a maritime contract, but the 
transportation of them is. Admiralty will enforce that 
part of the contract referring to the transportation of 
the goods, but will refuse to take cognizance of that part 
referring to the storage. 


The Richard Winslow, 67 Fed. 259, affirmed 71 
Fed. 426. 


In the case just cited the damage to the cargo for 
which the libel was brought occurred during the per- 
formance of that part of the contract which was not 
maritime, i. e., the storage, just as the damages in this 
ease occurred during the performance of that part of the 
contract which calls for transportation across the 
Isthmus. The carriage across the Isthmus is not mari- 
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time any more than the storage was and admiraliy 
Bo cognizance of it amy more than it had m the case 
the storage. Im that case the damage io the cargo wa 
a breach of comiraci. it is true, but it was not 2 breack 
ot that pert of the contract which was maritime. 

Thes Court has decided the propesition. ik seems to 
ws. in the case of Paciie Coest S. S. Co. v. Ferguson. 76 
Ped. 993. where it was claimed there was an entire con 
tract for the transportation by navigable water 
Moss Landing to San Diego of 2 shipment of barley amd 
also pavment of the railroad charges for the carriage 
of the barley on the railread from Blanco to Moss Lemd- 
ing. A libel was filed to recover the amount of the raal- 
road charges and it was claimed arimiralty had no jar 
diction. The Court. however. held that that pert of the 
comtract which had to do with the carriage of the gram 
on land from Blanco te San Diego and the parment of 
the cherges therefor wes rot maritime in its nature and 
net within the admiralty jurisdiction. In the course 
of his opimion. Cireuit Judge Gilbert said: 

--It (referring to libelant) i im precisely the 
attitude it would occupy if the grain had been at 
Blanco. instead of at Moss Landing. when the con- 
tract was made. and it had undertaken to carry 
the same to San Diego at $1) for tke carriage 
by land and 25.19 for that oy waiter. The eon- 
tract. as far as it pertained to the transportation. 
was purely 2 maritime contract. and enforceable 
in the admiralty. So far as it pertaimed to the 
railroad charges. it was not maritime: ard the 
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admiralty court is without jurisdiction to enter- 

tana it.’’ 

As we have said, the negligence, the breach of con- 
tract and the resuiting damage all occurred during the 
passage on land across the Isthmus of Panama. ‘This 
transportation is not a maritime service and admiralty 
has no more to do with a contract for the same than it 
had to do with a contract to haul barley from Blanco 
to Moss Landing in the case just cited. 

We shall refer to but one other case illustrating our 
contention and, while it sustains the jurisdiction, it is 
very much in point, because the jurisdiction is there 
sustained on account of a showing that the injury and 
damage occurred during the performance of that part of 
the contract which was to be done on the water. We 
refer to the case of Phoenix Ins. Co. v. Hrie & W. Transp. 
Co., Fed. Cas. 11112, where a contract was made to 
transport grain by water from Chicago to Erie, thence 
by railroad to certain inland points. The loss oceurred 
during the voyage by water from Chicago to Erie and 
objection was made to the jurisdiction because it was 
an entire contract for transportation from Chicago to 
the inland points, to be partly performed on the water 
and partly on the land. The Court held that if the loss 
or damage occurred during a performance of that part 
of the contract to be done on the water admiralty had 


jurisdiction; if it occurred during the transportation on 
land admiralty had no jurisdiction; it appeared that the 
loss oceurred on the water, and the Conrt, for that 
reason, sustained the jurisdiction. 
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We shall repeat that there is nothing in the libel nor 
in the proofs indicating where the negligence or the 
damage occurred in this case. But it does appear from 
the libel and from the proof that the carriage of these 
goods was to have been and was made both by sea and 
by land. Inasmuch as the loss and damage occurred 
during the carriage by land, this Court has no jurisdic- 
tion either in tort or ex contractu. In order that the 
jurisdiction should appear it was necessary that the libel 
should allege that the damage occurred to the ship- 
ment while on board either or both the steamships in- 
volved and during the voyage at sea. 

This disposes of the case as we see it. 

The libel alleges that respondent agreed to insure 
the shipment, but neglected to do so. Such a contract, 
to procure insurance, it is well settled, is not cognizable 
in admiralty. 

Marquardt v. French, 53 Fed. 603. 
The City of Clarksville, 94 Fed. 201. 

We respectfully submit that the decree of the Dis- 
trict Court should be reversed and the libel dismissed 
for want of jurisdiction, or be remanded to the District 
Court, with instructions that libelant amend its libel and 
respondent be permitted to answer thereto. 


Respectfully submitted, 


WILLIAM DENMAN, 
MALARKEY, SEABROOK & STOTT, 
Proectors for Appellant. 
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Statement of Case. 


This appeal is from a decree based upon a default 
taken against respondent for failure to except or answer 
to the libel. With the reasons for the default we are 
not familiar, nor are we here concerned, as they have 
been more fully dealt with in the brief of appellant’s 
Portland counsel heretofore filed. 

According to the record, no verbal testimony was 
given at the hearing, but the decree was based on the 
libel and certain letters of the respondent and the 


bills of lading for the goods alleged to have been dam- 
aged. 

The libel sets forth that the respondent is a common 
earrier and that ‘‘on or about the month of December, 
‘¢ 1910, pursuant to arrangement theretofore made with 
‘“ respondent, hbelant shipped and caused to be shipped 
‘¢in good order and condition, on board the steamship 
‘«¢Mills’, then lying in the port of Philadelphia, and 
‘then bound to the Isthmus of Panama, to be trans- 
‘* ported in said steamer and connecting lines and steam- 


‘‘ ers fo Portland, Oregon, * * *” @GieA& = 


There is no allegation of a promise or agreement to 
earry the goods, and there is nothing to show what was 
the ‘‘arrangement’’ referred to at the beginning of ar- 
ticle 3 of the hbel (apostles, page 4). The ‘‘arrange- 
ment’’ may have been to accept the goods as a common 
earrier and thereafter be subject to the obligations of 
that status, for a violation of which obligation it would 
be hable in tort, or it may have been a straight promise 
to carry safely to Portland, for a violation of which it 
would be liable in contract. We find on looking else- 
where in the libel that the libelant nowhere relies on 
contract but repeatedly places its cause of action on 
negligence. 


In article 5 (page 5), the damage, which is particu- 
larly described, is alleged to be ‘‘all owing to the neeli- 
‘* gence of respondent in stowing and handling the mer- 
‘‘chandise’’. In article 6 (page 6), is set forth the 
pecuniary amount of the damage to the cargo ‘‘shipped 
‘* by libelant and destroyed by the negligence of re- 


‘* snondent as aforesaid’’. In article 7 (page 6G), it is 
alleged that libelant’s loss ‘‘was occasioned solely by the 
‘‘ negligence and misconduct of the respondent, its em- 
‘‘ ployees, agents, or servants in the following par- 
‘‘ ticulars’’, describing various acts of negligence in 
stowing, handling, ete., in detail. In article 8, the loss 
is described as a ‘‘total loss by the negligence of re- 
spondent’’. It is thus clear that the libel is based on 


negligence and not breach of contract. 


However, the question of the character of the suit is 
finally disposed of by the District Court in its decree, 
where it finds ‘‘that the libelant has sustained damages 
‘‘by reason of the negligence of the respondent in the 
“sum of $7288.42’’. 


The locus of the tort is nowhere set forth in the 
libel. The ‘‘connecting line’’ referred to in article 3 
is undoubtedly the railroad across the Isthmus of Pa- 
nama, a carriage through the tropics. Did the alleged 
negligence in stowing occur when the agents of the 
libelant placed the merchandise on cars of that road? 
Did the alleged negligence consist in stowing the build- 
ing paper in open cars with the risk of tropical rain- 
storms? Was the glass broken when being taken from 
the train at its destination? Was the asphalt roofing 
improperly piled in a tropical sun, or otherwise ex- 
posed to heat when placed in the railroad yards at 
Colon? The libel nowhere states anything concerning 
the place in which any of the various acts of negligence 
so specifically set forth in detail, actually occurred. 
There is nothing whatsoever in the phraseology which 
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connotes or suggests that the acts of handling, stowage 
or carriage occurred on shipboard as distinguished 
from these acts where the carriage is by land in rail- 
way freight cars. The decree, following the libel, makes 
no finding as to the locus of the tort. 


In connection with the railroad haul over the Isthmus 
the court will no doubt take judicial notice that it does 
not exceed a distance of fifty miles. As far as mere 
length of haul is concerned, this is of course a small 
fraction of the whole journey, but it must be remem- 
bered that it involves exactly as much ‘‘handling’’ and 
‘‘stowage’’ as the voyages in either of the steamships. 
All the goods must be placed in cars, stowed there and 
handled out of them. Furthermore, the court will take 
notice of the fact that stowage in the comparatively 
smaller space of the freight car is much more difficult 
than in the wide and capacious area of a ship’s hold. 


When we come to the carriage itself the exposure to 
heat of a freight car in a tropical sun is much greater 
than that of a steamer with its cargo holds below the 
water line. Then there is the bumping and jostling 
of the cars, causing breaking strains on the goods which 
they would not experience on a steamship. Besides 
there is the likelihood of the use of open cars exposing 
the goods to rain. 


The record and the judicial knowledge of the court 
as to the conditions necessarily encountered on a 
voyage from Philadelphia to the Isthmus of Panama 
by sea across to the Pacific by rail and thereon to 
Portland, Oregon, by sea clearly establishes that the 
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portion of the journey by rail is at least equal in 
danger as far as stowage and handling is concerned 
to either stage of the journey by sea, and while not as 
long presents a considerable period of exposure to 
heat, breakage and rain far hkeler of damage than 
while the goods are in the hold of a vessel. 


That is to say the land haul, in so far as it may have 
been the locus of the negligence and tort complained 
of in the libel, is a very important portion of the total 
carriage and cannot be regarded as a mere maritime 
incident in a long sea journey. 


The libel also relies on an alleged agreement to 
procure insurance on the goods, the alleged accept- 
ance of premiums for such insurance and the breach 
of the contract to procure the insurance (Arts. Third, 
Fourth and Seventh, apostles, pages 4,5 and 7). The 
damages are alleged to be set forth in Schedule A and 
to amount ‘‘to the sum of $6,988.81 as aforesaid in- 
‘‘ eluding the iusurance and other charges paid to re- 
‘“ spondent’’. Nowhere in the libel or in the schedule 
is the amount claimed for insurance charges segre- 
gated from the alleged damages from negligent hand- 
ling and stowage. That is to say even admitting the 
alleged negligence in handling the cargo was a mari- 
time tort, the damages claimed are so mingled with 
damages in an unliquidated amount for the breach of a 
non-maritime contract to procure insurance, that the 
maritime portion cannot be segregated from the other. 


It is true that there is a finding in the decree that the 
libelant sustained damages by reason of the negligence 


of the respondent in the sum of $7,288.42 but this is 
not justified by allegations of a libel which do not set 
forth any’specific sum as damages for negligence, but 
merely describe a lump sum including both damages 
for negligence and damages for breach of a non-mari- 
time contract. 


The libel alleges in article six (page 6) that the 
value of the goods destroyed by the negligence of re- 
spondent ‘‘at the City of Portland on the 22nd day of 
“* February, 1911, the date of arrival of said merchan- 
‘¢ dise was $6988.81’? and in article eight (page 7) that 
the schedule annexed sets forth the ‘‘market value of 


‘« the goods amounting to the sum of $6988.81 
‘(as aforesaid’, that is to say at Portland on arrival. 
The schedule itself follows out this allegation and is 
cast in the form of a sold note for the goods by the h- 
belant to the respondent at Portland (apostles, page 


10). 


At the trial the libelant introduced seven bills of 
lading, in the first four of which it appears that the 
shipper and carrier agreed that ‘‘the amount of any 
‘(loss or damage for which any carrier is liable shall 
‘¢ be computed on the basis of the value of the prop- 
‘‘ erty (being the bona fide invoice price if any to the 
‘¢ consignee including the freight charges if prepaid) 
‘¢at the place and time of shipment under the bill of 
‘‘Jading’’. Exs. 3 (both bills) pages 4 and 5 (section 
3 of endorsement on each). In the next three bills a 
similar agreement is made in the following words: 
‘¢ All liability under this bill of lading shall be esti- 


‘‘ mated on the basis of the actual market value of the 
‘goods at the place and time of shipment’’ (section 
4 of endorsement). 


There is no allegation in the libel nor any evidence 
in the record that the market value of the goods at 
Portland is the same as at the point of their shipment. 
There is therefore nothing in the record to sustain 
the finding that the damages amounted to $7288.42 
(page 15) or any relevant evidence or admission by 
default whatsoever on the question of damages. 

The libel alleged a damage of $6988.81 based on a 
valuation at Portland which we have shown is irrele- 
vant under the stipulation in the bill of lading. How- 
ever even if it were relevant, respondent’s default 
admitted only this amount. The decree after default 
allows an amendment to the libel increasing the claim 
of damages for negligence to $7288.42 and the decree 
for that amount and interest. 


We will endeavor in this brief to show: 


1. That the libel and record fail to show the locus of 
the tort claimed and that the court sitting in admir- 
alty had no jurisdiction to award damages for the neg- 
ligence upon which the action is in part based. 


2. That, even if the suit had sounded in contract for 
a carriage from Philadelphia down the Atlantic to the 
Isthmus of Panama, across the Isthmus to the Pacific 
and thence to Portland, there is no allegation that 
there was a breach of the agreement for that portion 
of the carriage which was on the sea, and hence no 
Jurisdiction laid in admiralty. 


3. That the decree should have dismissed the libel 
because, if it is founded at all on a maritime tort, the 
damages claimed for that tort are so interwoven with 
damages claimed for breach of a non-maritime con- 
tract to procure insurance, over which it has no juris- 
diction, that the two could not be segregated. 


4. That the decree should have dismissed the libel, 
it appearing from the bills of lading that the damages 
for injury to cargo were to be computed on the values 
at the point of shipment, and there being no allegations 
in the complaint or proof at the hearing of such value. 


9. That the court had no jurisdiction over the per- 
son of the respondent to amend the libel after default 
to a greater amount than that originally set forth, nor 


to render a decree for such greater amount. 


if 


The libel and record fail to show the locus of the tort 
claimed and the court sitting in admiralty had no 
jurisdiction to award damages for the negligence 
upon which the action is in part based. 


It is an elementary principle in the law of federal 
procedure that the facts conferring jurisdiction on the 
court must affirmatively appear in the pleadings and, 
while a failure to state the facts does not make a de- 
eree void and subject to collateral attack, nevertheless, 
on, appeal it will be reversed for that cause. As was 
said by Mr. Justice Washington in the leading case on 
this subject: 

‘“They are all of limited jurisdiction; but they 
are not, on that account, inferior courts, in the 
technical sense of those words, whose judgments, 
taken alone, are to be disregarded. If the jurisdic- 
tion be not alleged in the proceedings, their judg- 
ments and decrees are erroneous, and may, upon a 
writ of error, or appeal, be reversed for that 
cause.’’ 


McCormick v. Sullivant, 10 Wheat. 192 at 199; 

Metcalf v. Watertown, 128 U. S. 586; 

Fishback v. Western Union Tel. Co., 161 U. S. 
Somat 100: 


In Cervantes v. The United States, 16 Howard 619, 
the Supreme Court reversed the decree of the District 
Court because it did not affirmatively appear in the 
record that the land in dispute was situated in the 
Northern District of California. 
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In the ‘‘Confiscation Cases’’, where the libel was 
brought in the admiralty side of the court, the Supreme 
Court lays down the rule for the District Court, say- 
ing, 

‘though not an inferior court, the district court 
is one of limited jurisdiction and that it has juris- 


diction of the particular case which it attempts to 
adjudicate must always appear.”’ 


Confiscation Cases, 20 Wall. 92-107; 
People v. Steamer America, 34 Cal. 676. 


As was stated by Mr. Justice Harlan in a case in 


this cireuit, referring to the jurisdictional averments, 


‘‘they possess no powers except such as the con- 
stitution and the acts of congress concur in con- 
ferring on them and the legal presumption is that 
every cause is without their jurisdiction unless the 
contrary affirmatively appears.’’ 


United States v. Southern Pacific Co., 49 Fed. 
BOS 00) 


In a very early case the Supreme Court laid down 


the same rule as controlling in admiralty. 


‘“‘The want of jurisdiction in the District Court 
is not put on the ground set up in the plea in the 
eourt below, that all the parties were citizens of 
the same state. This has been very properly 
abandoned here, as entirely inapplicable to ad- 
miralty proceedings in the District Court. But 
it is said that it does not appear upon the face 
of the proceedings that the cause of action prop- 
erly belonged to admiralty jurisdiction. There can 
be no doubt that it must appear from the pro- 
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ceedings that the court had jurisdiction of the 
case.’’ 


Sylvan Peyroux v. Howard et al., 7 Peters 324, 
at 341. 


The mere general averment in article X of the libel, 
that the acts were within the jurisdiction of the court 
is not a substitute for the showing of facts which in 
themselves confer the jurisdiction. As was said by 
the Supreme Court: 


“The rule is without exception that the facts 
upon which the jurisdiction of the courts of the 
United States rests must appear in the record of 
all suits prosecuted before them. Ex parte Smith, 
94 U. S. 455 (24:165); Metealf v. Watertown, 128 
U. S. 586 (32:543). The general averment in this 
bill that ‘the amount or value in controversy in 
this suit exceeds the sum of $2000, exclusive of in- 
terest and costs’ was a mere conclusion and that 
it was nowhere shown that the amount of any one 
of these distinct county assessments, the collection 
of which was entrusted to these tax collectors, 
exceeded that sum, while, on the contrary, the 
total valuation of the property of the telegraph 
company assessed as belonging to or operated by 
it in any one county was such as to preclude the 
idea that the amouut of the assessment in such 
county would approach $2000.’’ 


Fishback v. Western Uiion Tel. Co., 161 U. 8. 
96, at 100; 


Chief Justice Marshall states the proposition in the 
following words: 


‘““Mhe decisions of this court require that the 
averment of jurisdiction shall be positive; that the 
declaration shall state expressly the fact on which 


jurisdiction depends. It is not sufficient that juris- 
diction may be inferred argumentatively from the 
averments.’’ 


Brown v. Keene, 8 Pet. 115; 
Robertson v. Vease, 97 U. 8. 646 at 649. 


That the jurisdiction of a court of admiralty for 
libels in tort is limited to those torts committed on the 
high seas and navigable waters is elementary. 

Ex parte Phoenix Insurance Co., 118 U. S. 610; 

Johnson v. Chicago & P. Elevator Co., 119 U.S. 
388s ; 

The Plymouth, 3 Wallace 20. 

In our opening statement of fact we have shown that 
the libelant clearly relies on tort for his recovery and 
that the court in finding damages for negligence and 
not breach of contract and making its decree on that 
finding accepts its contention. The authorities clearly 
sustain the contention that the suit is not in contract. 


In The Quickstep, 9 Wallace 665 (19 L. Ed. 767), the 
libel was filed by the owners of a canal boat, to recover 
for injuries to the boat and loss of a cargo he was 
carrying, in consequence of the alleged negligence of 
the respondent’s tug. The libel set out a contract to 
tow, a deviation from the course stipulated in the con- 
tract, and the injury caused by the negligence of the 
tugboat. The respondent claimed that this was an ac- 
tion in contract but the court held that it was laid in 
tort, Davis J. in rendering the opinion of the court 
saying: 


‘‘The libel was not to recover damages but the 
breach of a contract, as 1s contended, but to ob- 


13 


tain a compensation for the commission of a tort. 
It is true it asserts a contract of towage, but this 
is done by way of inducement to the real griev- 
ance complained of, which is the wrong suffered by 
the libelant in the destruction of his boat by the 
carelessness and mismanagement of the captain of 
the Quickstep.”’ 


9 Wallace 665. 


In Whittendon Co. v. Memphis Packet Co., the court 
says: 

“That the innate and habitual form of action on 
the ordinary contract for carriage, for a breach 
of duty to keep the goods safely without loss by 
negligence, is ‘founded in tort’ and the declara- 
tion will be so construed unless the special feature 
of the case show it to have been founded im con- 
bract.” 


21 Fed. 896, at 902. 


See also 
Nelson v. Gt. Northern Ry. Co., 12 Pac. 642 (28 
Mont. 297); 
Bowers v. Ry., 107 N. C. 721, 12 8. E. 404; 
Rideout v. Ry., 71 Wis. 237, 51 N. W. 487; 
Moore v. Carriers, 1380. 

The tendency of the courts to hold the action as one 
arising out of tort is illustrated by Ry. Co. v. Chicago 
Portrait Co., 122 Ga. 11, 49 S. E. 727, where it was held 
that if the language of the petition is equivocal, and 
there is doubt as to whether an action on contract or 
in tort was intended, it is to be resolved by construing 
it as an action in tort, rather than as an action for 


breach of contract. 
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a5 


Even ii the suit had sounded in contract for a carriage 
irom Philadelphia cown the Atlantic to the Isthmus 
of Panama, across the Isthmus to tke Pacific and 
thence to Portland, there is no allegation that there 
was a breach of the agreement for that portion oi 
the carriage which was on the sea, and hence no 
jurisdiction laid in admiralty. 

We have shown that the libel and decree hoth treat 
the action as laid in tort. However the result would he 
the same if it had been laid in contract for a carriage by 
sea from Philadelphia to Christobal, across the isthmus 
by rail to Balboa and thence by sea to Portland. The 
federal courts are ready to enforce the maritime por- 
tions of contracts of mixer maritime and non-maritime 
contracts when they are severable but hold that ad- 
miralty has no jurisdiction on an action brought on 
non-maritime portions of a contract both maritime and 
non-maritime. 


Probably the most stnmking case on this pomt is 
decided by this court. 


Pacific Coast SS. Co. +. Ferguson, 16 Fed. 993. 
In that case the court squarely broke in two what it 
considered to be maritime and non-maritime parts of 
one contract and held that the admiralty would enforce 
the maritime part of the contract but could not en- 
force the non-mmaritime part. Here grain was ordered 
to be shipped from a port called Moss Landing to San 
Diego.. The grain had been previously shipped by rail 
from Blanco, an inland poimt, to Moss Landing and 
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was at that point liable for storage and railroad 
freight charges. The Pacific Coast SS. Co. claimed that 
as part of the contract of shipment by water the shipper 
had agreed to pay the warehouse and railroad charges. 
On a plea to the jurisdiction the court held that, while 
the contract so far as it related to transportation by 
sea was purely maritime, so far as it related to railroad 
charges it was non-maritime and the admiralty court 
had no jurisdiction of a suit to enforce it. 


Pacific Coast Co. v. Ferguson, 76 Fed. 993. 
The comment of this court in the same case on the 
decision in The Richard Winslow is most illuminating. 


‘‘In the case of The Richard Winslow, 67 Fed. 
259, which was subsequently affirmed by the Circuit 
Court of Appeals of the seventh circuit, (18 C. C. A. 
o44, 71 Fed. 426), a schooner had received a cargo 
of corn for transportation from Chicago to Buffalo 
at three cents per bushel, ‘including free storage 
in vessel at Buffalo harbor until April 1, 1894’. The 
vessel arrived at Buffalo in November, 1893. The 
consignors libeled the vessel upon a claim for 
damages to the cargo while stored in the vessel 
after her arrival at Buffalo. The court dismissed 
the libel, upon the ground that the portion of the 
contract which provided for storage after the ar- 
rival of the vessel at her port of destination was 
not maritime, and was not cognizable in the ad- 
miralty. In that case the consideration was not 
apportioned to the two services which were to be 
rendered by the vessel. It was entire. It is di- 
rectly deducible, from the conclusions arrived at 
by both the courts, that, had the libel been brought 
by the owners of the vessel to recover the freight 
money under the contract, it would have been 
dismissed for want of jurisdiction, upon the ground 
that it was not based wholly upon a maritime con- 
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tract. A similar doctrine was applied in The 
Pulaski, 33 Fed. 383; The Murphy Tugs, 28 Fed. 
sd 
Pacific Coast SS. Co. v. Ferguson, 76 Fed. 993 at 
996. 


This holding of the court simply follows out the rule 
long observed in admiralty. In Alberti v. The Virginia, 
1 Fed. Cas. 141 (C. C. 8. D. N. Y., 1840), Mr. Justice 


Thompson, then on circuit duty, said: 


‘Tf a charter party embraces stipulations purely 
of a personal nature, having no relation to mari- 
time service, in the safe carrying and delivery of 
the cargo, the admiralty jurisdiction of the District 
Court could not reach the case and afford relief 
for a breach of such part of the contract.’’ 


Richard v. Holman (D. Ct. May, 1903), 123 Fed. 
Tad; 

The Evangel, 94 Fed. 680; 

The Murphy Tugs, 28 Fed. 429, 482. 


So in contracts of shipment, the determination of the 
courts to break up contracts involving maritime and 
non-maritime matters, allowing admiralty jurisdiction 
over the maritime parts only, has been well brought out 


in two comparatively recent cases. 


In The Pulaski, 33 Fed. 383, D. E. D., March, 1888. 
A vessel, at close navigation on lakes, received on board 
a cargo of wheat, to hold in storage till spring, and if 
not then discharged to transport the same. It was 
held that the contract was not maritime, and the court 
of admiralty had no jurisdiction of a suit brought for 
damages received during the winter. Henry B. Brown, 
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D. J., later justice of the United States Supreme Court, 
in rendering the opinion, said: 

“Tf the storage were a mere incident to the trans- 
portation, as, for mstance, if the wheat were taken 
on board with the understanding that the vessel 
should sail as soon as a tug or consort should be 
procured, or as soon as the ice should leave the 
harbor. I should have no doubt that the vessel 
would be lable for any damage received by the 
cargo by reason of improper storage while waiting 
departure. In such ease, the storage being a mere 
meoident of the transportation, the whole contract 
would be adjudged to be maritime, and a suit would 
lie a the admiralty for any damage occasioned after 
the cargo was received on board.’’ 


The Pulaski, 33 Fed. 383. 


These decisions are squarely in accordance with the 
contention of this brief. No one would deny that haul- 
ing goods on a railroad is just as much a non-maritime 
service as storing the goods. Neither of the acts are 
within the jurisdiction of admiralty nor are contracts 
calling for such acts in such jurisdiction. 


Fortunately, however, the Supreme Court of the 
United States has passed upon a through contract of 
passage from New York to San Francisco, and has 
considered it as devisable into three contracts, New 
York to Colon, Colon to Panama, and Panama to San 
Francisco, in relation to the jurisdiction of admiralty 
over it. 

The Moses Taylor, 4 Wall. 411. 


Here one Hammond entered into through contract 
with Roberts, owners of The Moses Taylor, for his trans- 
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portation, with reasonable despatch from San Fran- 
cisco to New York, via Panama. Plaintiff alleged in 
breach that he was detained at Panama eight days and 
that the provisions on the voyage and the cabin were 
unhealthy. He brought suit against the vessel In a 
justice’s court in California, under a state law. The 
court held the contract was maritime and that the state 
courts had therefore no jurisdiction in rem in so far as 


it was a contract between San Francisco and Panama. 


Field, J., declared: ‘‘The contract, as set forth 
in the complaint, does not in terms provide for 
transportation on any portion of the voyage by The 
Moses Taylor, but the case was tried upon the sup- 
position that such was the fact, and we shall, 
therefore, treat the contract as if a specified a 
transportation by that steamer on the Pacific for 
the distance between Panama and San Francisco. 
For an alleged breach of this contract, the present 
-action was brought under the statute mentioned, in 
a court of a justice of the peace, held within the 
City of San Francisco * * * 

“The case is clearly one within the admiralty 
and maritime jurisdiction of the federal courts. 
The contract for the transportation of the plaintiff 
was a maritime contract. As stated in the com- 
plaint, it related exclusively to a service to be per- 
formed on the high seas, and pertained solely to 
the business of commerce and navigation. There 
is no distinction in principle between a contract 
of this character and a contract for the transporta- 
tion of merchandise.”’ 


The Moses Taylor, 4 Wall. 411, at 426, 427. 


It is illuminative to read the comment by Morrow, 
then D. J., in the Moses Taylor case, made in The 
Willamette Valley, 71 Fed. 715 (D. C. N. Cal. 1896). 
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‘‘Tn the Supreme Court it was contended, in favor 
of the jurisdiction of the state court, among other 
things, that, as the land carriage at the Isthmus 
was a substantial part of the voyage, the juris- 
diction of the admiralty court did not attach, for 
the reason that a contract, to come within that 
jurisdiction ‘must be wholly of admiralty cogniz- 
ance, or else it was not at all within it’; citing the 
case of The Pacific, supra. The Supreme Court 
held that the case presented was clearly one within 
the admiralty and maritime jurisdiction of the 
federal courts, and that the state court had no 
jurisdiction of the case in a proceeding in rem. 
Clearly, the court did not consider the incidental 
land transportation at the Isthmus, or the breach 
of contract involved in the detention of the plain- 
tiff on land, as impairing the admiralty jurisdic- 
tion over that part of the contract relating ex- 
clusively to a service to be performed on the high 
seas, and pertaining solely to the business of com- 
meree and navigation.’’ 


The case was preceded by Phoenix Ins. Co. v. Erie & 
W. Transportation Co., 19 Fed. Cases 1112 (D. C. E. D. 
Wis. 1879), which involved a contract made for the 
shipment of grain from Chicago by which it was agreed 
that the Anchor Line should carry the grain to Erie and 
deliver it to the Elevator Company, as agent of the 
consignee, for transshipment by rail to certain inland 
points in Pennsylvania. The bills of lading denoted 
a rate of freight charged for a continuous transporta- 
tion service from the point of shipment to the inland 
points named, and provided that only that carrier 
should be liable for loss in whose actual custody the 
grain might be at the time of the loss. The court held 
that in case of loss while the grain was in the course of 


zal. 


water transit, the court of admiralty had jurisdiction 
of an action against the Anchor Company. 


Dwyer, C. J.: ,‘‘The true test of a maritime 
contract or a maritime service, is whether it is to 
be substantially performed and rendered on nay- 
igable waters. If it is, then it is of maritime char- 
acter and the court of admiralty has jurisdiction. 
If it is not, then jurisdiction is disclaimed. That 
a very substantial part of the service to be per- 
formed under these contracts was to be performed 
upon navigable waters is not to be disputed. The 
loss happened upon these waters, while such ser- 
vice was being rendered, and under the construction 
of the contracts before given and by virtue of the 
principle last stated, I-eannot doubt that a court 
of admiralty has jurisdiction of the subject matter 
of this suit.’’ 


Phoenta Co. v. Trans. Co., 19 Fed. Cases, at 535. 


Now, presuming that in the case at bar the libel 
counted on a contract to carry on the two oceans and 
across the Isthmus of Panama, there is no allegation 
of a breach of the promise to carry safely on the oceans. 
For all we can tell, the breach alleged (if it be a breach) 
applies solely to the portion of the promise to carry 
safely over the Isthmus. All that was said in the last 
chapter about the necessity for the affirmative pleading 
of the facts conferring the jurisdiction, applies here. 
Such facts as to the breach are not pleaded, and the 
relief suggested in the last chapter, we submit, should 
be granted. 


II. 


The want of jurisdiction for the decree appears affirm- 
atively in the libel for if it is founded at all on a mari- 
time contract or tort, the damages ciaimed therefor 
are so interwoven in the libel with damages claimed 
for breach of a separate non-maritime contract to 
procure insurance, over which it has no jurisdiction, 
that the two can not be segregated. 


Not only is a failure to allege jurisdictional facts a 
matter that may be availed of by either party, at any 
time, but the appellate court itself, even where neither 
party has raised the point, will take cognizance of the 
defect and reverse the decree of the lower court. It 
therefore makes no difference whether the point raised 
in this section is sufficiently assigned as error. 


Metcalf v. Watertown, 128 U. 8S. 586; 
Minnesota v. Hitchcock, 185 U.S. 373. 


As we have pointed out in our opening statement, 
the libel relies on two causes of action, first, the neg- 
ligence in stowage, loading, etc., and, second, the breach 


of an agreement to procure msurance of the cargo. 


In this connection, it is important to note that the 
contract for insurance is not a mere incidental part 
of the obligation to carry the goods. It is a separate 
obligation, and has an entirely separate consideration. 
In article 7 of the libel (page 7), it is alleged that ‘‘The 
‘¢ respondent neglected to insure said shipment and to 
‘¢ deliver insurance policies to libelant; and respondent 
‘‘ has failed to collect and pay or cause to be paid any 
‘¢ insurance to libelant on account of the said loss and 
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‘‘ damage, although libelant paid respondent certain 
‘‘sams, for which respondent presented bills, as in- 
‘¢ surance premitms,’’ while in article 8 the total loss 
is set forth as $6,988.81, ‘‘including the freight in- 
‘¢surance and other charges paid to respondent by 
‘‘Hbelant’’. That is to say, the carriage for which 
freight was paid was a transaction separate from the 
agreement to insure for which the moneys advanced 


for premiums were the consideration. 


Yet nowhere in the libel is there any separate state- 
ment as to how much those premiums were, or how 
much the damage to cargo was. The court knows that 
both together, plus the freight moneys, equaled 
$6,988.81 for the sixth and eighth articles allege it so, 
but how much of this is for the maritime tort and how 
much for the non-maritime obligation for breach of 
the agreement to insure, or the obligation to return 


the premiums, is nowhere disclosed. 


It therefore follows that any decree based on an al- 
legation in a libel of a damage for breach of a non- 
maritime contract is in excess of the court’s jurisdiction 


and must be reversed. 


The principle involved is not unlike that set forth 
by Taney, J., in Turner v. Beacham, decided by the 
circuit court of Maryland: 

‘And I consider it to be a clear rule of admir- 
alty jurisdiction, that although the contract which 


the party seeks to enforce is maritime, yet, if he 
has connected it inseparably with another contract 
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over which the court has no jurisdiction, and they 
are so blended together that the court cannot 
decide one with justice to both parties, without 
disposing of the other, the party must resort to a 
court of law or a court of equity, as the case may 
require, and the admiralty court cannot take juris- 
diction of the controversy.’’ 

Turner v. Beacham, Fed. Cases 14,252, at page 


348. 


If this be true where the two elements are blended in 
a single contract, it is true a forticri where the trans- 
actions are entirely separate and only ‘‘inseparably 
blended’’ in the pleading of the damages from both 


in a single sum. 


That the contract to procure insurance is a non- 
maritime contract, is clearly established by the follow- 
ing cases: 

Marquardt v. French, 53 Fed. 603; 

Reliance Lumber Co. v. Rothschild, 127 Fed. 745; 

City of Clarksville, 94 Fed. 201; 

Harvey and Henry (C. C. A.), 86 Fed. 656; 

The Thames, 10 Fed. 848; 

Crystal Stream, 25 Fed. 575; 

The Paola R., 32 Fed. 174; 

Doolittle v. Knobeloch, 39 Fed. 40; 

Diefenthal v. Hamburg American SS. Co., 46 
Fed. 397. 
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The case at bar, with its separate considerations for 
its maritime and non-maritime transactions, is clearly 
distinguishable from Nash v. Bohlen, i67 Fed. 427, 
where the contract of affreightment and for imsurance 
was alleged as a single contract, and from Rosenthal v. 
The Louisiana, 37 Fed. 264, where, for a single con- 
sideration, the ship agreed to carry and insure and 
‘‘ the basis of the ship’s lability is a maritime con- 


Tevet,” ’. 


It is therefore submitted that the decree was beyond 
the jurisdiction of the District Court in admiralty and 


must be reversed. 


Te 
The decree should have dismissed the libel, it appearing 
from the bills of lading that the damages for injury 
to cargo were to be computed on the values at the 
point of shipment, and there being no allegations in 
the libel or proof at the hearing of such value. 


The court sitting in admiralty is a court of appeal 
and not of error. The trial is theoretically a new trial 
and the whole case is before the court. The rule re- 
quiring assignments of error is enforced with great 
liberality and plain errors not assigned are duly con- 
sidered by the court. 

City of Memphis v. St. Lows Ry. Co., 183 Fed. 
529; 

Chicago BR. 1.@.P. Ry. Co. v. Barrett, 190 Wee 
iS at 125; 

Rule 11, C. C. A., 9th Cimeuit. 


The error set forth in this chapter of our brief is 
‘obvious upon inspection and of a controlling char- 
acters 7 


P. P. Mast Co. v. Drill Co., 154 Fed. 45 at 51. 


It is that the bills of lading offered in evidence by 
libelant show an agreement that respondent’s dam- 
ages shall be based on the valuation at the time and 
place of shipment, and that there is no evidence in the 
record, nor any allegation in the libel (even if a claim 
for unliquidated damages could be admitted by a de- 
fault) as to what that value was. 
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As we have pointed out, the libe] alleges in article 6 
(page 6), that the value of the goods destroyed by the 
negligence of respondent ‘‘at the City of Portland on the 
“* 99nd day of February, 1911, the date of arrival of 
‘“ said merchandise, was $6988.81,’’ and in article 8 
(page 7), that the schedule annexed sets forth the 
‘¢ market value of the goods * * * amounting to 
‘¢ the sum of $6988.81, as aforesaid’’, that is to say at 
Portland on arrival. The schedule itself follows out 
this allegation and is cast in the form of a sold note 
for the goods by the lbelant to the respondent, at Port- 


land (apostles, page 10). 


At the trial, the libelant introduced seven bills of 
lading, in the first four of which it appears that the 
shipper and carrier agreed that ‘‘the amount of any 
‘“loss or damage for which any carrier is liable shall 
‘be computed on the basis of the value of the prop- 
‘‘ erty (being the bona fide invoice price if any to the 
‘¢ consignee, including the freight charges if prepaid) at 
‘‘ the place and time of shipment under the bill of 
‘“lJading’”’ Exs. 3 (both bills), pages 4 and 5 (section 3 
of endorsement on each). In the next three bills a sim- 
ilar agreement is made in the following words: ‘‘All 
‘* liability under this bill of lading shall be estimated 
‘‘on the basis of the actual market value of the goods 
‘‘ at the place and time of shipment’’ (section 4 of en- 
dorsement). 


There is no allegation in the libel, nor any evidence 
in the record, that the market value of the goods at 
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Portland is the same as at the poimt of their shipment. 
There is therefore nothing in the record to sustain the 
finding that the damages amounted to $7288.42 (page 
15) or any relevant evidence or admission by default 


whatsoever on the question of damages. 


It is elemental that a valuation on the Atlantic sea- 
board in December is not evidence of a value two months 
later at Portland, over three thousand miles away. 

Carver’s Carriage by Sea, 4th Ed. 727; 
Texas Ry. v. White, 80 8S. W. 641; 
Railway Co. v. De Shong, 39 S. W. 260 (Ark.). 


As it stands then, there is absolutely nothing in the 
record on which to base any decree for damages. It is 


submitted that the decree must be reversed. 
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V. 


The court had no jurisdiction over the person of the re- 
spondent to amend the libel to a greater amount 
than that originally set forth, nor to render a de- 
cree for such greater amount. 


The hbel alleged a damage of $6988.81, based on a 
valuation at Portland, which we have shown is irrele- 
vant under the stipulation in the bill of lading. How- 
ever, even if it were relevant, respondent’s default ad- 
mitted only this amount. The decree after default al- 
lows an amendment to the hbel increasing the claim of 
damages for negligence to $7288.42, and decrees for 
that amount and interest. 


That a default admits only those matters which are 
clearly pleaded is elemental. 
Ohio Cent. Ry. Co. v. Central Trust Co., 133 U.S. 
83, 90; 
Thompson v. Wooster, 114 U. 8. 104; 
U. S. v. Tomato Catsup, 166 Fed. 773; 
Davis v. Sheiden, 104 U.S. 83. 


As a default gives jurisdiction in personam over the 
defendant only for these admitted matters, a judgment 
in excess of the amount claimed is outside the court’s 
jurisdiction and must be reversed. 

Ruth vg Samith, 68 Pac. 278 (Col.); 

Russell v. Shurthiff, 65 Pac. 27; 

Seltzer v. Davenport Co., 49 Atl. 852 (Conn.) ; 
Johnson v. Mamtiz, 27 N. W. 467 (Ja.); 

23 Cyc., 764, and cases. 


The decree is therefore on the face of the record in 
excess of the court’s jurisdiction obtained bv the default 
and the point as a jurisdictional question can be raised 
on appeal without assignment of error. Even under 


Rule 11, no error could be plainer. 


As the damages are unliquidated, the defect cannot be 


remedied by a mere reduction of the amount awarded. 
Ruth v. Snuth, 68 Pac. 278. 


It is therefore submitted that the decree must be 
reversed. 
Respectfully submitted, 


T. A. THACHER, 
G. S. ARNOLD, 
Wituiam Denman, 
Proctors for Appellant. 
DENMAN AND ARNOLD, 
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CENTRAL DOOR AND LUMBER COM-|~ 
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UPON APPEAL FROM 
THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON. 


Statement 


In November, 1910, the Appellee entered into an 
agreement with the Appellant, a common carrier, to ship 
from Philadelphia on a steamer of the Appellant certain 
goods of Appellee, viz: Asphalt roofing, deadening felt, 


building paper, paint, window glass and plate glass for 
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delivery to the Appellee at Portland, at an agreed freight 


rate: 


The contract between the parties consists of the two 
letters shown on pages 29 and 30 of the record. No bills of 
lading were issued to Appellee, and Appellee had no notice 
of any bills of lading, or of their contents, issued by Appel- 


lant, until long after the loss occurred. 


These goods were slipped at Philadelphia, in the 
month of December, 1910, on board the steamship 
“NIILLS,” aad arrivedaur Portland on Appellant’s steam- 
ship “STANLEY DOLLAR” abont February 22, 2am 
and after payment by the Appellee of charges, including 
freight advanced to railroads, insurance premiums and 
freight earned by Appellant, amounting to $1233.81, the 
goods were delivered to Appellee. The bills were presented, 
while the goods were still on board the vessel, and before 
Appellee was permitted to examine the shipment and _ its 
bad condition was not discovered until the shipment was 
landed on the wharf. The libel avers that the goods had 
been water soaked, compressed, broken and otherwise dam- 
aged, by negligence of the Appellant, in stowing, handling, 


and carrying the same. 


Appellee promptly notified Appellant of its claim for 
damage; and March 16th, 1911, at the request of Appellant, 
sent certified copies of original invoices covering the ship- 
ments, with the elainn for damages. The Appellant there- 
after for several months. failed to make any statement to 
Appellee in regard to the damage, or to settle for the saime, 
or to make any response to the letters of Appellee except 
that the matter was being investigated, and on the Sth of 
July, 1911, Appellee filed a libel in personam with a clause 
of foreign attachment, and Appellant thereafter appeared in 


the cause and filed its stipulations for costs and value and 
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took an order by stipulation extending its time to further 
appear until August 21, 1911. 


No further stipulation was made between the parties 
and in the latter part of September. one of the proctors for 
the Appellee met one of the proctors for the Appellant and 
stated to the latter that he had been in default for a month 
and that unless an answer was filed shortly, further cour- 
tesy would not be extended. Proctor for Appellant replied 
that he would file his answer during the first week in 
October. No answer having been filed. nor any further 
stipulation made in regard to the matter, either verbal or 
written, the default of Appellant was taken in open Court 
on October 27, 1911; and proot of the facts stated in the 
libel was offered and final decree entered on October 30, 
1901. 


The statement that counsel for Libelant informed 
Respondent's counsel that no default would be taken with- 
out prior notice is dehors the record and is denied. and was 
denied on the motion to open the default. but even if the 
counsel for the Appellant understood the counsel for 
Appellee to make such a statement. counsel for Respondent 
did have notice. as above stated when he was told if he did 
not answer immediately, further courtesy would not be 
extended. 

But the motion to open the default is not before this 
Court and would not have been alluded to except for the 
statement made on page 5 of Appellant's briet. 

On the motion to open the default no meritorious de- 
fense was set forth and the motion was denied. and from 
the decree rendered by the District Court in favor of 
Appellee. Appellant mow appeals and attacks the jurisdic- 
tiow of the admiralty court. 

It will be observed bv the Court tlat the record does 
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not purport to contain all the evidence but only certain 
exhibits and that there is no certificate by the District Judge 
that all the evidence appears in the record. The letters 
(p. p. 29, 30) were offered to show the contract between 
the parties; the bills of lading were offered, as an admission 
on the part of Appellant that the goods were reccived in 
good order and condition and oral evidence was also offered 
on this point. Therefore, in the absence of the evidence 
from the record, this Court is bound to presume that proper 
and sufficient evidence was offered to sustain the decree and 
the averments of the libel. 


Upon the record, as it stands, it conclusively appears 
that the Appellant is a common carrier, and liable as an 
insurer; that the contract between the partics was one of 
affreightment; was to be wholly performed upon the sea, 
except as to portage across the Isthmus of Panama, and 
was therefore maritime; that the goods were delivered in 
good order and condition on board Appellant’s steamer at 
Philadelphia; that the goods were delivered to Appellee 
from Appellant’s steamship at Portland, in a damaged con- 
dition due to contact with water, breakage, improper stow- 
age, handling and carriage by Appellant; and that all the 
facts with respect thereto are peculiarly within the knowl- 
edge of Appellant, its servants, agents and employees; and 
that the burden was upon Appellant to allege and prove, if 
it could, any matters of defense and excuse for non-per- 
formance of the contract which was entire; and that Appel- 
lant wholly failed to discharge this burden. 


Points and Authorities 
I. 
The legal presumption is in favor of the decree. 


Masterson vs. Howard 18 Wall. 99. 
Thompson vs. Wooster, 114 U. S. 104-114. 
Miller vs. U. S. 11 Wail. 268. 

Bixby vs. Deemar, 54 Fed. 718. 

The Philadelphian 60 Fed. 423. 

Nelson vs. White, 83 Fed. 215. 

The Brandywine, 87 Fed. 652. 


Le 


The ruling of the District Court upon the motion to 
open the default is not reviewable on appeal. 


Cape Fear T & Trans. Co. vs. Pearsall 90 Fed. 435. 


TE 


The contract between the parties is within admiralty 
jurisdiction. 
New Jersey Steam Navigation Co. vs. Merchants 
Bank, 6 Howard 344. 
Moorewood vs. Enequist, 23 Howard 491 p. 493. 
The Moses Taylor, 4 Wall. 411. 
Insurance Co. vs. Dunham, 11 Wall. 1 p. 29. 


Phoenix Ins. Co. vs. Erie & W. Transportation Co., 
Fed. cases No. 11, 112. Vol. 19, p. 553 affirmed 
in Pi7seeS. Size 


Monteith vs, Kirkpatrick, 3 Blatch 279; Fed. cases 
No. 9271. 


Dailey vs. City of New York, 128 Fed. 796-798. 
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LY. 


The burden was upon the Respondent to excuse its 


nou-performance of the contract of affreightment. 


The®Wilham Taber 307 Ped. cases7t7 37. 

Clark vs. Barnwell, 12 How. 130. 

Propeller Niagara vs. Cordes,.21 Howard 7 p. 29: 
Thegedwin i? Morrison 153 Us S27 199-7 
TheVMiayestic" 166 UL. S. 3752386: 

Cuming vs. The Baracouta, 40 Fed. 498. 

The Lydian Monarch 23 Fed. 298., 

The New England 110 Fedim15. 

Southern Pacific Co. vs. Arnett 111 Fed. 849-852. 


Pacific Coast Steamship Co. vs. Bancroft-Whitney 
Co. 94 Fed. 180-196. 


V. 
The libel does not sound in tort. 


New Jersey Steam Navigation Co. vs. Merchants 
Bank, 6 Howard 344, 411-412. 


The Plymouth, 3 Wall 20-34. 


Whittenton Mig. Co. vs. Wl & O. River PoGgm 
21 Fed. 896. 


Pacific Coast Steamship Co. vs. Bancroft-Whitney 
Co. 94 Fed. 180-193. 


We 


The presumption is that the damage occurred while the 
goods were in Respondent's possession. 


6 Cye. 491 and authorities cited in note. 


Argument 


The libel alleges that the Respondent is a common 
carrier, and employed steamships in carrying cargo between 
Philadelphia and other Atlantic ports, and Portland and 
other Pacific ports, and among the steamships so owned or 
chartered by the respondent were the steamships “MILLS” 
and “STANLEY DOLLAR,” and that in the month of 
December, 1910, persuant to an arrangement theretofore 
made with Respondent, Libelant shipped and caused to be 
shipped, in good order and condition on board the steam- 
ship “MILLS” at Philadelphia, certain goods, wares and 
merchandise, properly packed for carriage and handling 
consigned to Libelant at Portland, Oregon. 

That on or about the 22nd day of February Respond- 
ent notified Libelant that said goods and merchandise had 
arrived at the dock in Portland by the steamship “STAN- 
LEY DOLLAR” and presented charges for freight and in- 
surance premiums and demanded payment therefor, while 
the merchandise was still in the hold of the steamship; and 
after payment of said bills, Respondent delivered the mer- 
chandise in damaged condition. 

The libel further alleges that the building paper had 
been damaged by water; the glass had been broken by im- 
proper handling; that the packages of paint were broken 
and contents spilled; that the shipment was improperly 
stowed, carried and handled by Respondent, its employees, 
agents and servants, The libel is therefore founded upon a 
contract of affreightment, a very substantial part of which 
was to be performed upon the sea, and what the contract 
was, appears from the letters which appellant has attached 
to the record, pages 29 and 30. The bills of lading attached 
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to the record, pages 31 to 36 are not the contracts between 
the Libelant and Respondent; they are not made with Re- 
spondent nor assigned to it and are not entitled to be con- 
sidered by the Court on this appeal. They were offered in 
the District Court merely for the purpose, in connection 
with other proof, of showing that the goods were received 
by Respondent on board its steamship at Philadelphia in 
good order and condition. 

Over six thousand miles of the carriage was upon the 
sea; less than fifty miles of carriage occurred on land 
across the Isthmus of Panama; the goods were delivered in 
a damaged condition and the legal presumption is that the 
damage occurred through the fault of the carrier while the 
goods were in its possession, in the absence of any averment 
or proof, on behalf of the carrier, to the contrary. There is 
nothing in the libel in regard to the condition of the goods 
when delivered which warrants the inference that the dam- 
age occurred elsewhere than on shipboard. On the con- 
trary the averment that the cargo was water soaked cleariy 
indicates that the damage occurred on board ship, and the 
allegation that the goods were improperly handled and 
stowed by Respondent, its agents, servants and employees, 
is also an allegation to the same effect, viz., that the dam- 
age occurred while the goods were on board ship. 

The argument in appellant’s brief is based upon an 
erroneous assumption of law, viz; that the burden is upon 
the Libelant to show where and how the damage occurred ; 
that this is erroneous we shall hereafter show by the author- 
ities cited. It is also based erroneously upon an assumption 
of fact, instead of a proved fact, to-wit: that the damage 
occurred on land. Having assumed two false premises, the 
argument proceeds necessarily to a false conclusion. 

No meritorious defense is suggested; the damage 
occurred between the latter part of December, 1910, and the 


8 


latter part of February, 1911. The facts in respect to the 
cause thereof were peculiarly and solely within the knowl- 
edge of Respondent, and although the Respondent had due 
notice from the Libelant of the damage claimed with full 
particulars thereof, in March, 1911, no suggestion of ad- 
justment or excuse was made, and the libel was filed July 
5, 1911, and the default was not entered until more than 
two months after the Respondent became in default. This 
Court must also assume that no sufficient grounds were 
urged for the opening of the default on the motion made 
for that purpose in the District Court, and therefore the 
question before this Court is purely one of jurisdiction. 

We contend—First: That, under the authorities and 
the practice, the contract of carriage was one which was to 
be substantially performed upon the sea and is therefore 
maritime and within admiralty jurisdiction. 

Second: That the libel having alleged receipt by Re- 
spondent on its steamship at Philadelphia in good condi- 
tion, and delivery by Respondent at Portland, in a damaged 
condition, the burden was upon Respondent to excuse itself, 
and having wholly failed so to do, it cannot now, by this 
appeal, impose a burden upon the Libelant which did not 


rest upon it in the Court below. 


ie eeGAL PRES@MIPTION IS IN FAVOR OF 
DAE OECREE. 


The decree having been taken pro confesso the pre- 
sumption is that all the facts necessary to warrant the de- 
cree have been properly found, if they are substantially 
averred in the libel. 


This is the unquestioned rule in equity practice. 


S) 


Masterson vs. Howard, 18 Wall. 99. 


In this case the rule was laid down as above stated. 
The question of jurisdiction was also raised in that case on 
the ground that the decree pro confesso was rendered in a 
suit between alien enemies (Citizens of California and IIli- 
nois against citizens of Texas), during the Civil War and 
before its termination, and was therefore a nullity. The 


Court denied the contention and upheld the jurisdiction. 
Thompson us. Wooster, 114 U. S. 104-114. 


In that case the Court held the rule substantially as 
above stated. 


Miller vs. U. S., 11 Wall. 268. 


The rule in admirality and revenue cases appears in the 
syllabus as follows: 

“4. In admiralty and revenue cases when a de- 

fault has been duly entered to a monition founded 

on information averring all the facts necessary to a 

condemnation, it has substantially the effect of a 

default to a summons in a court of common law. It 


establishes the fact pleaded and justified a decree 
of condemnation. 


5. Where a Court having jurisdiction of the 
case and of the parties enters a judgment, there is 
a presumption that all the facts necessary to war- 
rant the judgment have been found, if they are suf- 
ficiently averred in the pleadings.” 


Birby vs. Deemar, 54 Fed. 718-720. (Circuit Court 
of Appeals, Fifth Circuit). 


A libel in personam was filed for loss of cargo on Re- 
spondent’s steamer. 

Held: That a decree in admiralty awarding damages 
to a shipper should be affirmed on appeal when it does not 
clearly appear on what grounds the District Court based its 
award, and the proof does not clearly fail to show that the 
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loss was caused by the master’s neglect to use proper means 


for saving the cargo. 


The Philadelphian 60 Fed. 423. (Circuit Court of 
Appeals, First Circuit). 


Held: Unless the proofs in instance causes in the 
District Court which are intended for review in the Circuit 
Court of Appeals, are in some form reduced to writing, or 
an equivalent therefor is found in the record, the Court will 


decline to try the facts anew. 


Nelson vs. White, 83 Fed. 215. (Circuit Court of 
Appeals, Ninth Circuit). 


The Court said at page 218: 


“Therefore, both under the rules of the Supreme 
Court and of this Court, and of the doctrine laid 
down by the Supreme Court, that an appeal in 
admiralty is a trial de novo, the testimony taken in 
the Court below should have been certified up in 
the transcript of record on appeal, in the absence of 
a stipulation that it might be omitted.” 


The Brandywine 87 Fed, 652. (Circuit Court of 
Appeals, Fourth Circuit). 


Held: It was the settled practice of these Courts to 
give great weight to the conclusions of fact by the trial 
judge, unless they are based on evidence manifestly insuf- 


ficient. 
Ir. 


fier elLiNG Or THE DISTRICT COURT UPON 
Tie MOTIGNSIOSOREN THE DEFAULT IS 
NOT REVIBWABLE ON APPEAL, 


Cape Fear T. & Trans. Co. vs. Pearsall, 90 Fed 
435. (Circuit Court of Appeals, Fourth Circuit). 


Held: That the opening of a default in admiralty 
being discretionary with the Court under Admiralty Rules 
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29 and 40, the ruling of the District Court upon the motion 
therefor is not reviewable in the Court of Appeals, citing 
many authorities supporting the proposition. 

The rule is so well settled that it is unnecessary to 
comment further upon it, and is only stated in answer to 
Appellant's Assignment of Error VIII, to the effect that 
the Court erred in denying the application of Respondent 
for an order setting aside the default and we do not under- 
stand that the appellant really insists upon the assignment 
of error in that behalf. 


III. 


THE CONTRACT BETWEEN STH PART ie omee 
WITHIN ADMIRALTY JURISDICTION. 


The contract between the parties was an entire contract 
of affreightment, the substantial performance of which was 
to be upon the sea and 1s therefore maritime and within the 
jurisdiction of admiralty. 

New Jersey Steam Navigation Company vs. Merchants 
Bank, 6 Howard 344 is a leading case on the subject. The 
suit was instituted upon a contract of affreightment for the 
purpose of recovering a large amount of specie lost on the 
“Lexington,” one of the steamers of Respondent running 
between New York and Providence, which took fire and 
was consumed in the month of January, 1840 on Long 
Island Sound. 


The Respondent objected, first: That the suit was not 
maintainable by the Libelants, the contract having been 
made with the expressman, Harnden: second, that if the 
suit could be maintained for the Libelants they must suc- 
ceed if at all, through the contract with Harnden, which 
contract exempts them from all responsibility as carriers of 
the specie; and third, that the District Court had no juris- 
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diction, the contract of affreightment not being the subject 
of admiralty cognizance. 

The case was ably argued by eminent counsel, and the 
prevailing opinion was written by Justice Nelson, and after 
an exhaustive discussion of the subject, the conclusion of 
the Court is summed up in these words, (p. 392) : 


“On looking into the several cases in admiralty 
which have come before this Court, and in which 
its jurisdiction was involved, or came under its 
observation, it will be found that the inquiry has 
been, not into the jurisdiction of the Court of 
Admiralty in England but into the nature and sub- 
ject matter of the contract; whether it was a mar- 
itime contract, and the service, a maritime service 
to be performed upon the sea, or upon water within 
the ebb and flow of the tide. And, again, whether 
the service was to be substantially performed upon 
the sea, or tide waters, although it had commenced 
and had terminated beyond the reach of the tide; 
if it was, then jurisdiction has always been main- 
tained. But if the substantial part of the service 
under the contract, is to be performed beyond tide 
waters, or if the contract relates exclusively to the 
interior navigation and trade of a State, jurisdic- 
tion is disclaimed.” 


Moorewood vs. Enequist, 23 Howard, 491. 


In this case Mr. Justice Grier delivered the opinion of 
the Court and said on page 493, in reference to the question 
of jurisdiction: 

“We do not feel disposed to be again drawn 
into the discussion of the arguments which counsel 
have reproduced on this subject. The case of the 
New Jersey Steamboat Co. vs. The Merchants 
Bank of Boston, 6 Howard 344, was twice argued 
(in 1847 and 1848) at very great length. The whole 
subject was most thoroughly investigated both by 
counsel and the Court. Everything connected with 
the history of courts of admiralty, from the reign 
of Richard the Second to the present day 
everything which the industry, learning and _ re- 
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search, of most able counsel could discover, was 
brought to our notice. We then decided that char- 
ter parties and contracts of affreightment are ‘mar- 
itime contracts’ within the true meaning and con- 
struction of the Constitution and Act of Congress, 
and cognizable in courts of admiralty by process 
either tt rem or in personam.” 


The Moses Taylor, 4 Wall, 411. 


In this case one Hammons entered into a contract with 
Roberts as owner of the steamship, for transportation from 
New York to San Francisco, as a steerage passenger, with 
reasonable dispatch and to furnish him with proper and 
necessary accommodations on the voyage. For alleged 
breach of this contract Hammons brought an action, under 
a law of the State of California, against the vessel in the 
Justice’s Court of San Francisco. The breach alleged was 
that the plaintiff was detained at the Isthmus of Panama 
eight days and that the provisions furnished him on the 
voyage were unwholesome and that he was crowded into 
an unhealthy cabin, without sufficient room or air for either 
health or comfort, in consequence of a large number of 
steerage passengers, more than the vessel was allowed by 
law to have, or could properly carry. The agent of the 
vessel filed an answer in which he denied the allegations of 
the complaint, and asserted that the Court had no juris- 
diction, because the cause of action as against said vessel, 
was one of which the Courts of Admiralty had exclusive 
jurisdiction. The justice decided that he had jurisdiction 
and gave judgment for the plaintiff. The case was taken to 
the County Court, where the objection to the jurisdiction 
was again made and again overruled, and, final judgment 
being entered in favor of the plaintiff, the case was taken 
to the Supreme Court of the United States on a writ of 


error. 
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In the Supreme Court it was contended, in favor of 
the jurisdiction of the State Court, among other things that, 
as the land carriage at the Isthmus was a substantial part of 
the voyage, the jurisdiction of the Admiralty Court did not 
attach, for the reason that a contract, to come within that 
jurisdiction, ‘‘must be wholly of admiralty cognizance, or 
else it was not at all within it.” The Supreme Court held 
that the case presented was cleariy one within the admiralty 
and maritime jurisdiction of the Federal Courts, and that 
the State Court had no jurisdiction of the case in a pro- 


ceeding im rem.” 
Insurance Company vs. Dunham 11 Wall. 1. 


In this case a libel im personam had been filed in the 
District Court for the District of Massachusetts on a policy 
of insurance dated at Boston, whereby the Insurance Com- 
pany, a Corporation of Massachusetts agreed to insure 
Dunham, the libelant, a citizen of New York in the sum 
of Ten Thousand Dollars on a vessel called “The Albina” 
for one year and the libelant alleged that within a year 
the vessel was run into by another vessel on the high 
seas through the negligence of those navigating the other 
vessel and had thereby sustained damage of which lie 
claimed payment from the Insurance Company. The ques- 
tion was whether the District Court, sitting in admiralty 
had jurisdiction to entertain a libel in personam on a policy 
of marine insurance to recover for a loss. 

Mr. Justice Bradley delivering the opinion of the 
Court, after referring to the case of the New Jersey Steam 
Navigation Company vs. The Merchants Bank, which he 
stated “was a libel i personam against the Company on a 
contract of affreightment to recover for the loss of specie 
by the burning of the steamer “Lexington” on Long Island 
Sound, says at page 28: 
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“In the case of The Moses Taylor, 4 Wall. 411, 
it was decided that a contract to carry passengers 
by sea as well as a contract to carry goods, was a 
maritime contract, and cognizable in admiralty, 
although a small part of the transportation was by 
land, the principal portion being by water. In a 
late case of affreightment, that of the Belfast, it 
was contended that admiralty jurisdiction did not 
attach, because the goods were to be transported 
only from one port to another in the same State, 
and were not the subject of Interstate Commerce. 
But as the transportation was on a navigable river, 
the Court decided in favor of the jurisdiction, be- 
cause it was a maritime transaction. Justice Clif- 
ford delivering the opinion of the Court says: 
“Contracts, claims or service, purely maritime and 
touching rights and duties appertaining to com- 
merce and navigation, are cognizable in the ad- 
miralty courts. Torts or injuries, committed on nav- 
igable waters, of a civil nature are also cognizable in 
the Admiralty Courts. Jurisdiction in the former case 
depends upon the nature of the contract, but in the 
latter it depends entirely upon the locality.” It thus 
appears that in each case the decision of the Court 
and the reasoning on which it was founded have 
been based upon the fundamental inquiry whether 
the contract was or was not a maritime contract. If 
it was, the jurisdiction was asserted; if it was not, 
the jurisdiction was denied. And whether maritime 
or not maritime depended, not on the place where 
the contract was made, but on the subject matter 
of the contract. Jf that was maritime, the contract 
was maritime. This may be regarded as the estab- 
lished doctrine of the Court.” 


And it was held that the Admiralty Court had juris- 


diction over policies of marine insurance. 


ee 


Phoenix Ins. Co. vs. Erie & Western Transporta- 
tion Co. Fed. Cases 11, 112, Vol. 19 p. 332. 


In this case there was a shipment of grain brought 
from Chicago under contract of affreightment by which 
it was agreed that the Anchor Line of propellers should 


carry the grain to Erie, Pa., and there deliver it to the 
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Elevator Company for trans-shipment by rail to certain 


inland points in Pennsylvania. The bills of lading denoted 


a rate of freight charged for a continuous transportation 


service from the point of shipment to the inland points 


named. 


Dyer, J., delivering the opinion of the Court, says at 


p. 534 on the question of jurisdiction: 


“It is true that the bills of lading denote a 
rate of freight for a continuous transportation ser- 
vice from the point of shipment to inland points in 
the States named; and to that extent they may be 
characterized as through contracts. 

“Tt is true also that part of this service was to 
be by rail but the service to be performed by the 
Anchor Line was to be exclusively on water.” 


After alluding to illustrations put by counsel for re- 


spondent as tests of admiralty jurisdiction and showing 


that they were more “ingenious than sound,” he further 


says: 


“The true test of a maritime service or a mar- 
itime contract is whether it is to be substantially 
rendered on navigable waters. If it is, then it is of 
maritime character and the Court of Admiralty has 
jurisdiction; if it is not, then jurisdiction is dis- 
claimed. That a very substantial part of the ser- 
vice to be performed under these contracts was to 
be performed upon navigable waters is not to be 
disputed. The loss happened upon these waters 
while such service was being rendered and under 
the construction of the contracts before given and 
by virtue of the principle last stated, I cannot doubt 
that a Court of Admiralty has jurisdiction of the 
subject matter of this suit.” 


Monteith vs. Kirkpatrick, 3 Blatchford 279 Fed. 
Cases No. 9721. 


Judge Nelson said on appeal : 


“Tt is also objected that the District Court had 
no jurisdiction of the case so far as related to these 
charges as a portion of them were for the ship- 
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ment of the flour on the canal. These charges were 
for freight on Lake Ontario as well as on the canal. 
The contract therefore as respected the whole 
amount claimed by the libelants was in judgment 
of law an entirety, not severable and contains all 
the essential elements of a maritime contract. The 
shipment of the goods to which it related began and 
ended upon waters within the admiralty jurisdic- 
tion,” 


In the case cited the shipment was from Oswego on 
Lake Ontario, through the Erie Canal to New York City, 
and libelant claimed recovery for certain charges incurred 
at Albany and other points, which the respondents claimed 


were not of maritime character. 


Dailey vs. City of New York 128 Fed. p. 796. 
The question of jurisdiction was raised; Judge Adams 
says at page 798: 
“Jurisdiction attaches in cases of maritime 
contract irrespective of the question of whether it 


is to be performed on land or on water, (citing 
many cases. ) 


TY 


THE BURDEN WAS UPON THE RESPONDENT 3@ 
EXCUSE ITS NON-PERFORMANCE OF Wile 
CON TRACT OF Abr REiGia. Wiiy: 


The libel alleges a contract of affreightment with 
Respondent, delivery of the goods in good order and con- 
dition upon Respondent's steamship at Philadelphia, and 
that the goods were delivered from Respondent’s steam- 
ship in Portland in a damaged condition, and under such 
circumstances the burden of proving where and how the 
damage occurred was upon Respondent and not upon Lib- 
elant, no matter whether the libel sounds in tort or in con- 
tract. 
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The William Taber Fed. Cases 17957. 


The rule is clearly and concisely stated in this case by 
Blatchford, Justice, as follows: 


The 


“In case of loss or damage to goods covered 
by a bill of lading the presumption of the law is 
that such loss or damage was occasioned by the act 
or default of the carrier and the burden of proof is 
upon the carrier to show that it arose from a cause 
for which he is not responsible.” 


Clark vs. Barnwell, 12 Howard 130. 
Court says by Mr. Justice Nelson at p. 132: 


“And the main question in the case is, whether 
or not the damage in question was occasioned by 
one of the perils and accidents within this clause of 
the bill of lading? For, as the masters and owners, 
like other common carriers, may be answerable for 
the goods, although no actual blame is imputable to 
them, and unless they bring the case within the ex- 
ception, in considering whether they are chargeable 
for a particular loss, the question is, not whether 
the loss happened by reason of the negligence of 
the persons employed in the conveyance of the 
goods, but whether it was occasioned by any of 
those causes, which, either according to the general 
rules of law, or the particular stipulation of the 
parties, afford an excuse for the non-performance 
of the contract. After the damage to the goods, 
therefore, has been established, the burden lies upon 
the respondents to show that it was occasioned by 
none of the perils from which they were exempted 
by the bill of lading, and, even where evidence has 
been thus given bringing a particular loss or dam- 
age within one of the dangers or accidents of the 
navigation, it is still competent for the shippers to 
show that it might have been avoided by the exer- 
cise of reasonable skill and attention on the part of 
the person employed in the conveyance of the 
goods ; for, then, it is not deemed to be in the sense 
of the law such a loss as will exempt the carrier 
from liability, but rather a loss occasioned by his 
negligence and inattention to his duty.” 


Propeller Niagara vs. Cordes 21 Howard 7. 


In this case libels were filed in the District Court and 
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alleged breach of contract of affreightment, alleging that 
libelants caused certain goods to be shipped in good order 
and condition on board the Niagara, and that the master 
undertook and promised to convey the goods from the port 
of shipment to the port of destination in like good order 
and condition. That through the carelessness, negligence 
and improper conduct of the master, his mariners or ser- 
vants, the goods became greatly damaged. The answer 
averred that the steamer was sea-worthy; that her cargo 
was properly stowed; denied negligence on the part of the 
master and his mariners; admit that the cargo was dam- 
aged, but allege that the damage was occasioned by a dan- 
ger of navigation excepted in the bili of lading, and for 
which they ought not in any manner to be held responsible, 
and alleged that the vessel was stranded during a storm. 
After discussing the liability of the carrier under these 
circumstances, Mr. Justice Clifford says, p. 28: 


These authorities are sufficient, it is believed, 
to demonstrate the proposition, that where a loss 
or damage is shown, it is incumbent upon the car- 
rier to bring it within the excepted peril in order to 
discharge himself from responsibility. It is not 
sufficient, without more, to show that the vessel 
was stranded, to bring the goods within the excep- 
tiGn Sét up inMtheteage “= = * 


And again at p. 29: 


“Losses arising from the dangers of naviga- 
tion, within the meaning of the exception set up 
within this case, are not such as are in any degree 
produced from the intervention of man. They are 
such as happen in spite of human exertions, and 
which cannot be prevented by human skill and pru- 
dence. When such efforts fail to save the goods 
from the excepted peril, the ultimate loss and dam- 
age in judgment of law results from the first cause, 
upon the ground that when human exertions are 
found insufficient to ward off the consequences, the 
excepted peril may be regarded as continuing its 
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operation. Such, it is believed, is the nature of the 
contract between a carrier and shipper, so far as it 
becomes necessary to examine it in the cases under 
consideration. Carriers may be answerable for the 
goods, although no actual blame is imputed to 
them; and after the damage is established, the bur- 
den lies upon the respondents to show that it was 
occasioned by one of the perils from which they are 
exempted in the contract of shipment or bill of 
lading.” (Citing authorities.) 


The Edwin I. Morrison 153 U. S. 199. 
In this case Chief Justice Fulier, delivering the opinion 
of the Court, says at p. 211: 


“Perils of the sea were excepted by the charter 
party, but the burden of the proof was on the re- 
spondents to show that the vessel was in good 
condition and suitable for the voyage at its incep- 
tion and the exception did not exonerate them from 
liability for loss or damage from one of those perils 
to which their negligence, or that of their servants, 
contributed. (Liverpool Steam Co. vs. Phoenix Ins. 
Co. 129 U. S. 397-438). It was for them to show 
affirmatively the safety of the cap and plate; and 
that they were carried away by extraordinary con- 
tingencies, nat reasonably to have been antici- 
pated.” 


The Majestic 166 U. S. 375-386. 
4 


In discussing the same subject, the Court says at p. 386: 


“The question still remains, on the doctrine of 
implied exceptions, whether the injury here was by 
the act of God, for which the Company was not 
lable. The burden in this respect is on the carrier.” 


Cuming vs. The Baracouta 40 Fed. 498. (On ap- 
peal to Circuit Court, Southern District, N. Y.) 


Libel for injury to cargo. The libelants shipped at 
New York upon The Baracouta, in good order, for trans- 
portaticn to Trinidad, Spain, certain casks and kegs con- 
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The New England, 110 Fed. 415. 
A libel was filed in admiralty by a passenger to recover 
for loss of baggage. Lowell, District Judge, says: 


“In this case, the libelant, a passenger, deliv- 
ered to the Dominion Steamship Company, at its 
dock in Boston, alongside the steamship New Eng- 
land, a trunk containing suitable wearing apparel 
for herself only. When she arrived at Liverpool 
the trunk was not to be found, but several days 
later was forwarded to the address she had left 
with the Company's agent at Liverpool. At the 
time she received the trunk its lock had been tam- 
pered with, and when that was forced the trunk was 
found empty. The Steamship Company, though 
pressed in correspondence by libelant, and though 
challenged in open court failed to explain the delay 
in delivery, or to introduce any evidence concerning 
the treatment of the trunk while detained in its 
hands. This failure of the libelee to introduce evi- 
dence within its sole possession justifies the court in 
finding that the trunk was broken open and rifled 
by the Company's servants, and that this fact be- 
came known to the managers. Whether the con- 
version occurred in Boston, at sea, or in the British 
Dominions does not appear.” 


Southern Pacific Co. vs. Arnett 111 Fed. 849-852. 
(Circuit Court of Appeals, Eighth Circuit). 


This was a case brought to recover damages for in- 
juries said to have been sustained by cattle belonging to 
plaintiffs, while they were being transported by the defend- 
ant company over its railroad. Judge Thayer, delivering 
the opinion of the Court, says at p. 852: 


“The action was brought by the plaintiffs in 
the ordinary form, the complaint alleging certain 
specific violations of duty on the part of the carrier, 
by reason whereof the plaintiffs had sustained dam- 
age. The defendant answered, pleading the exist- 
ence of a special contract, and such immunity from 
its common-law obligations as it had thereby se- 
cured. * * * * The point under consideration 
was not only not made below, but if it had been, 
we are aware of no rule of law which requires a 
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shipper who has made a special contract to declare 
upon it, when he contends that the carrier has been 
guilty of some negligence of duty on account of 
which he is liable, notwithstanding the provisions 
of the contract. A special contract, when exacted 
by a carrier is a defensive weapon, to be made use 
of by the carrier when sued by the shipper for any 
alleged dereliction of duty against which it was 
designed to afford protection.” 


Bancroft-Whitney Co. vs. Pacific Coast Steamship 
Co, Reporicaw@m 61 Fed. 213; 75 Fed. 74; 78 Fed. 
155; 94 Fed. 180. 


This case which has received so much consideration 
from the Courts in the Ninth Circuit seems to us to con- 
clusively dispose of every contention here made or which 
can be made by appellant in the case at bar. 

The case as reported in 6lst Fed. was discussed by 
Judge Morrow, on exceptions to the libel. The libel was 
for damages arising out of breach of contracts of affreight- 
ment. At p. 214 Judge Morrow said: 


“The contracts declared on are contracts of af- 
freightment entered into between the Pacific Coast 
Steamship Company and the shippers of the goods. 
It is a maritime contract, cognizable in the admir- 
alty and this is sufficient.” 


The exceptions were overruled. 


As reported in the 75th Fed. at p. 74, the case was 
again before the Court on a motion by the claimant for 
judgment in its favor after Libelants had rested their case. 
One of the grounds for the motion was that there was no 
testimony tending to show that the damage complained of 
was occasioned by the negligence of the carrier. 

After setting forth the allegations of the libel, which 
are substantially the same as in the case at bar, and the 
averments and denials of the answer, and discussing the 
question of burden of proof, Judge Morrow says, at p 76: 
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“In this state of the pleadings, the following 
salient facts may be deemed established: (1) That 
the libelants’ merchandise was shipped under the 
contracts of affreightment, or “shipping receipts,’ 
as they are termed, annexed to the libel; (2) that 
the merchandise was never delivered at the port of 
destination; (3) that it was returned to San Fran- 
cisco and delivered to the shippers in a damaged 
condition; (4) that this damage was by reason of 
being wet with sea water; (5) that the fact that 
the vessel was leaking was discovered about eleven 
hours after the steamer sailed from San Francisco; 
(6) that the leak increased to such an extent that 
the vessel was compelled to put into Port Harford, 
and was there beached, about 17 hours after sailing 
from San Francisco. It may be observed, also, that 
there is a general denial that the merchandise was 
shipped in good order and condition. The follow- 
ing omissions in the answer are significant, in con- 
nection with the other averments and denials, and 
the established facts: (1) It does not appear from 
the answer what caused the ship to spring a leak. 
(2) There is no averment that the vessel, after sail- 
ing from San Francisco, encountered any stress of 
wind or weather to which the leak could be reason- 
ably, or at all, attributed. (3) There is no averment 
in the answer that the cause of the damage was 
from a peril of the seas, or any other unavoidable 
accident. 

‘Such being the state of facts as disclosed by 
the pleadings, proctor for libelants contented him- 
self with introducing the shipping receipts as evi- 
dence of the apparent good order and condition of 
the goods when delivered to the carrier for ship- 
ment. Bills of lading afford prima facie evidence 
that the merchandise was shipped in good order. 
(Citing authorities). He also introduced testimony 
respecting the damaged state, when returned to San 
Francisco, of one of the shipments. er SS ae 


“The libelants then rested their case upon the 
admitted facts as stated and the supplementary 
proof referred to. Thereupon proctor for claimant 
moved for a judgment in his favor and in support 
of his motion contends that the libelants having 
failed to show that the merchandise was damaged 
through the negligence of the steamship company, 
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its officers and servants, and that they must first do 
this before the burden of proof is shifted on the 
carrier.” 


After citing Clark vs. Barnwell, 12 How. 272, the 


Court further said on p. 78: 


“In other words, the rule is that, when the 
merchandise has been delivered in apparent good 
order and condition to the carrier, and he delivers it 
to the consignee at the port of destination, or, as 
in this case, returns the goods to the shipper in a 
damaged condition, the presumption of law arises 
upon proof of delivery of the goods to the carrier in 
apparent good order and condition, and proof of 
damage to them, that it was in consequence of the 
negligence of the carrier; and the burden of proof 
of showing that the damage arose by one of the 
perils of the seas excepted in the contract of af- 
freightment, or in some manner other than through 
the negligence of the carrier, is then cast upon the 
latter, and, when he has done this, the shipper or 
consignee still has an opportunity to show, in re- 
buttal, that, although the loss or damage occurred 
through a peril of the sea, still it might have been 
avoided, had the carrier used due skill, care and 
diligence. This rule appears to me just, logical and 
reasonable, and is constantly followed in cases of 
this character." (Citing many authorities. ) 


The case as reported in 78th Fed. p. 155 was the de- 
cision of the Court after hearing the proofs for claimants, 
and the Court again said, p. 168: 


“But, can it be said that the carrier, against 
whom a prima facie case of negligence has been 
made out, discharges the affirmative duty of bring- 
ing himself within one of the exceptions of the 
contract of affreightment by simply leaving the 
question as to whether or not the damage was 
caused by one of the excepted perils or dangers, in 
doubt? I think not. The carrier does not thereby 
overcome the presumption of negligence which the 
law raises against him. He cannot absolve himself 
from blame by merely showing such a state of facts 
that the court is unable to deduce how and in what 
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manner the damage has arisen. He must show 
affirmatively that the damage was caused by a peril 
of the sea or other cause excepted by the contract 
of affreightment, and this he must establish satis- 
factorily. He cannot leave the matter in doubt.” 


And again, at p. 170: 


“The contention of claimant that the libelants 
having alleged negligence must prove it affirma- 
tively, and that they cannot rely merely upon the 
prima facie presumption of negligence which the 
law raises upon proof of the return of the goods in 
a damaged state, is not tenable; for if this was so 
it would do away entirely with the prima facie pre- 
sumption of negligence against the carrier; (citing 
Hall vs. Railroad Company 13 Wall. 272). It 
would therefore be enunciating a somewhat novel 
doctrine to say that a shipper is called upon to prove 
affirmatively that which, upon certain preliminary 
proof the law presumes against the carrier. I am 
of the opinion that the carrier has failed in his 
proofs to bring himself within the exception, 
claimed by him, of a peril of the sea.” 


Decree for Libelants. 

In the case as reported in 94th Fed. on appeal to the 
Circuit Court of Appeals for the Ninth Circuit, in the 
opinion of Hawley, J., the Court says at page 195: 


“In a proceedings of this character and under 
the facts established in this case, the following 
principles of law are well settled: 


“(1) That common carriers by water, like 
common carriers by land are in the nature of in- 
surers, and are liable for every loss or damage, 
however occasioned, unless it happens from the act 
of God, or the public enemy, or by the act of the 
shipper, or from some other cause or accident ex- 
pressly excepted in the bill of lading.” Niagara vs. 
Cordes, 21 How. 722-26; Hall vs. Railway Co. 13 
Wall. 367-372. 

“(2) That when merchandise is shipped, and 
the usual bill of lading given, promising to deliver 
the same in good order, the dangers of the sea ex- 
cepted, and they are found to be damaged, the onus 
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probandi is upon the owner of thé vessel to show 
that the injury was occasioned by one of the ex- 
cepted causes. (Citing authorities.) 


“(3) That, in every contract for the carriage 
of goods by sea, there is a warranty on the part of 
the ship owner that the ship is seaworthy at the 
time of beginning her voyage, and his undertaking 
to safely carry the goods cannot be discharged be- 
cause the want of fitness in the steamer is the result 
of latent defects.”” (Citing authorities.) 


“(4) That, although it may be presumed that a 
vessel is seaworthy when she sails, if soon there- 
after a leak is found, without the ship having en- 
countered a peril sufficient to account for it, the 
presumption is she was not seaworthy when she 
sailed.” (Citing authorities.) 


The Court after discussing the evidence and citing the 
rule laid down in “The Compta,” says, p. 200: 


“The broad statement is clearly made that it is 
the duty of the owner, in order to relieve himself, 
‘to show that the damage arose, from a sea peril.’ 
It necessarily follows, that if such facts are known 
to him, he must prove them. ‘It is not enough for 
him to show that it might have arisen from that 
cause. He must prove that it did. If the facts 
are unknown to him then the other methods of 
proof suggested by Judge Hoffman may, be re- 
sorted to—their sufficiency, of course, to be deter- 
mined by the Court. Common sense and sound rea- 
son appeal strongly to the conscience of the Court, 
against the adoption of any rule that would allow 
the claimant to withhold the facts within his knowl- 
edge, and rely solely on the theory of presump- 
tions.” 


The decree of the District Court in favor of Libelant 
was affirmed. 

On Certiorari the case was reversed in 180 U. S. 49, 
S. C., 45 Law Ed. 419, but upon the single point that the 
stipulation requiring the claim for loss to be presented 
within thirty days was reasonable, and binding upon the 


shipper. None of the other points of the case were dis- 
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cussed, therefore, the rules above stated by the District 
Court and the Circuit Court of Appeals, stand as the law of 
this Circuit. 
Ny 
THE LIBEL DOES NOT SOUND IN 10k 


Mr. Justice Daniel in New Jersey Stcam Navigation 
Company vs. Merchants Bank, 6 Howard, discusses this 


class of cases extensively and says at p. 411: 


“They are cases in which a kind of quasi tort 
is supposed to arise from a violation of the con- 
tract immediately between the parties. These cases, 
although they are torts in form, are essentially cases 
of contract.” 


And again on p. 412, he says: 


‘With respect to these cases ex delicto quasi 
ex contractu, as they have been called, it has been 
ruled, that if the plaintiff states the custom, and also 
relies on an undertaking, general or special, the 
action is in reality founded on the contract, and will 
be treated as such.” 


In The Plymouth 3 Wall, 20-34, cited in Appellant's 
brief the Court says at p. 34: 


“It has been strongly argued that this is a 
mixed case, the tort having been committed partly 
on water and partly on land; and that as the origin 
of the wrong was on the water, in other words as 
the wrong began on the water where the admiralty 
possesses jurisdiction, it should draw after it all the 
consequences, resulting from the act. These mixed 
cases, however, will be found not cases of tort, but 
of contract which do not depend altogether on 
locality as the test of jurisdiction, such as contracts 
of material men for supplies, charter parties and the 
like. These cases depend upon the nature and sub- 
ject matter of the contract whether a maritime con- 
tract and the service a maritime service to be per- 
formed upon the sea or other navigable waters, 
though made upon land.” 
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In Pacific Queen 94 Fed. p. 194, the Court says: 


“We are of the opinion that the proceeding 1s 
founded upon the contract of affreightment, and 
that the claim for damages is based upon the failure 
of the Steamship Company to deliver the merchan- 
dise in good order and condition, and that the aver- 
ments in the pleadings as to the negligence are 
merely illustrative of the manner in which the 
goods were damaged. It cannot, it seems to us, be 
legally said that the mere mention of the word 
‘negligence, as used in the pleadings, changes the 
character of the proceedings from one on a contract 
to one in tort.” 


The Court said at p. 193: 


‘In action at common law the pleadings are to 
be construed strongly against the pleader, and often 
strictly, without regard to the real substance of the 
action; but in admiralty the rule is different. All 
Courts of Admiralty agree in regarding substance 
of more importance than form, in the proceedings 
which come before it; and therefore any process in 
admiralty is, in general, if not always, sufficient, 
which distinctly brings the substance of a case, and 
the actual parties, before a proper court in such 
way as to permit the questions of the case to be 
investigated, its merits ascertained and justice 


done.” 
wt 


In view of this statement of the Court it seems to us 
that the question of whether the libel sounds in contract or 


in tort, is purely academic. 


In Whittenton Mfg. Co. vs. M. & O. River Packet Co. 
21 Fed. 896, city by Appellant, the Court, says in the 
opinion at p. 899: 


“The action ex delicto is for a breach of duty 
founded on the custom of the realm, and it makes 
no difference that there is a contract by the carrier 
out of which the duty arises, unless there is some- 
thing special in the contract upon which the plain- 
tiff must rely for his action, in which case his suit 
necessarily must be ex contractu. In the ordinary 
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contract the plaintiff has his choice as to the form 
of action he will use; and where the action is ex 
delicto the carrier may plead in defense any stipu- 
lations of a contract which has relieved him from 
the alleged breach of duty. (Schouler, Bailm, 575; 
Hutch. Carr. 748). 

“In New Jersey Nav. Co. vs. Merchants Bank, 
6 How. 344, 381, the Court says: ‘The general 
liability of the carrier independently of any special 
agreement, is familiar, He is chargeable as an 
insurer of the goods, and accountable for any loss 
or damage that may happen to them in the course 
of conveyance, unless arising from inevitable acci- 
dent, etc.” Again: ‘The burden of proof lies upon 
the carrier and nothing short of an express stipu- 
lation by parol or in writing should be permitted to 
discharge him from duties which the law has an- 
nexed to his employment.’ 

“Mr. Hutchinson, in his able work, also dis- 
cusses this subject, and states the difficulties, even 
under the old practice, of determining the proper 
form of action to be brought, and when brought, 
whether it be one or the other of the two forms 
allowable. He says that until Dale vs. Hall, 1 Wils. 
281, the form of action was ex delicto, and that 
case decided that, even where it is on the contract, 
the declaration is the same in effect as if it had 
been upon the custom. (Hutch. Carr. 737 et seq.) 
He calls attention to the perplexities formerly 
existing in distinguishing one form of action from 
the other and says: ‘The declarations of the two 
kinds of actions, according to approved formulas, 
were so nearly alike, that in many cases the astutest 
judges became perplexed in their efforts to find out 
to which class the declaration belonged." 


Therefore, whether the libel be construed as sounding 


in tort or in contract makes no difference as to where lays 


the burden of proof. In either case, delivery of the goods 


to the carrier in good order and condition, and delivery of 


the goods by the carrier damaged, raises the presumption of 


his negligence, and casts upon him the burden of relieving 


himself therefrom. 
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Vi. 


Zit PRESUMPTION IS THAT THE DAMAGE 
@CCURRED WHILE THE GOODS WERE IN 
eS PONDEN TP SerOssissiONn. 


The rule is thus stated in 6 Cyc. p. 490-491, and citing 
an abundance of authorities in the notes to support the 
proposition : 


“Under the American rule that, in the absence 
of partnership relations or contract for through 
transportation, each of the carriers is alone liable 
for loss or damage occurring during his part of 
the transportation, the action may be brought di- 
rectly against the carrier on whose line the loss or 
injury occurred. To render the first carrier hable 
it must appear that he failed to deliver the goods to 
the connecting carrier, or delivered them in a dam- 
aged condition. The second or subsequent carrier 
is not to be held liable in an action against him until 
it appears that he received the goods in sound con- 
dition and that loss or injury happened to them 
while in his possession. But on proof of delivery 
to the first carrier in good condition and receipt by 
the second carrier without objection, it will be pre- 
sumed, in an action against the second carrier that 
the goods were still in the condition in which they - 
were received by the first carrier. Indeed the 
weight of authority seems to be in support of the 
general proposition that if the goods are delivered 
by the last carrier in a damaged condition the pre- 
sumption arises without further evidence that the 
damage occurred while in the possession of the last 
carrier, and the burden is upon him to prove that 
they were in a damaged condition when received by 
him, the double presumption being entertained that 
they were accepted in good condition by the first 
carrier, and that such good condition continued 
until their receipt by the last carrier, notwithstand- 
ing transportation over intermediate lines.” 


° 


Applying these rules to the case at bar, the case stands 
thus: The record shows that the goods were delivered to 
Respondent’s steamship “MILLS” at Philadelphia in good 
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condition; that the goods were delivered by Respondent's 
steamship “STANLEY DOLLAR” in a damaged condi- 
tion. No objection having been made by the “STANLEY 
DOLLAR” to the condition of the goods when received by 
it at the Isthmus of Panama, the presumption therefore 
arises that the goods were damaged while on board the 
“STANLEY DOLLAR,” and the burden was therefore 
upon the Respondent to explain away this presumption. 
This it failed to do. The legal presumption therefore is 
sufficient to sustain the decree, and the admiralty jurisdic- 
tion, and the decree should be affirmed, with costs. 
Respectfully submitted, 
JESSE STi AlN se 
JOBN HH. HAEL, 
Counsel for Appellee. 
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IN THE 


Gnuited States 
Circutt Court 


of Appeals 


FOR THE NINTH CIRCUIT 


CALIFORNIA-ATLANTIC STEAM- 
SHIP COMPANY, a Corporation, 


Respondent-A ppellant, 
VS. No. 2116 
CENTRAL DOOR AND LUMBER 


Company, a Corporation, 


Libelant-A ppellee. 


Reply Brief for Appellee 


STATEMENT. 


After the service and filing of the brief by Malarkey, 
Seabrook & Scott, proctors for respondent, Denman & 
Arnold, of counsel for appellant, filed a “supplemental 
brief” so called, and the appellee in reply to the “supple- 
mental brief,” presents the following additional argu- 
ment and authority: 


In the supplemental brief appellant discusses the 
statements in the libel, paragraph seven, p. 7 of the rec- 
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ord, that “respondent neglected to insure said shipment 
and to deliver insurance policies to libelant; and respond- 
ent has failed to collect and pay, or cause to be paid, any 
insurance to libelant on account of the said loss or dam- 
age, although libelant paid respondent certain sums for 
which respondent presented bills as insurance premiums.” 


There is no allegation in the libel that respondent 
agreed to procure insurance and no claim is made in 
the libel for damages against respondent for failure to 
insure the goods, nor any claim for return of the insur- 
ance premiums paid by libelant to respondent. The 
allegations in respect to insurance merely go to show the 
careless and negligent non-performance, by respondent, 
of its agreement. Either respondent procured insur- 
ance, or was guilty of obtaining money under false pre- 
tences by presenting bills for obtaining such insurance. 
The allegation in the libel is that “respondent neglected 
to deliver surance policies to libelant,” although the 
premiums were paid therefor to respondent. As the 
record stands it appears that the respondent did procure 
insurance, and therefore all the argument based upon 
_ the point that an agreement to procure insurance is not 
a maritime contract falls, because no such agreement is 
alleged, and because insurance was procured; moreover, 
respondent having rendered bills for insurance premiums 
and having received payment thereof by libelant, is es- 
topped from saying that there was nothing but a con- 
tract to procure insurance. So far as the relations be- 
tween libelant and respondent were concerned, libelant 
was a double insurer; it had made itself an insurer by 
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its own agreement and receipt of insurance premiums; 
and it is an insurer as a common carrier. 

The supplemental brief also discusses the rule of 
dagames at p. 6 et seq. of the brief. In the eighth para- 
graph of the libel (record p. 7), the allegation of dam- 
age is followed by these words, “including the freight, 
insurance and other charges, paid to respondent by 
libelant, after deducting all allowances for salvage, on 
the goods shipped.” 'These words may be regarded as 
surplusage and are to be construed as though libelant 
had said “including cost of raw material, labor and cost 
of manufacture”; in other words, the damage caused to 
an owner of goods by their destruction covers all ele- 
ments that go to make up the value at the time they are 
destroyed, and necessary freight, insurance, or any other 
item that goes to make up the cost of goods may be 
considered in computing the amount of damage sus- 
tained, and it is clear from the reading of the decree fol- 
lowing the allegation of damage in the libel, that the de- 
cree was rendered for the damage to the goods sustained 
by libelant, and there is nothing in the record to show 
that the rule of damage or the computation by the Court 
was erroneous. 

The supplemental brief also bases an argument on 
a clause in the bill of lading that “all liability under this 
bill of lading shall be estimated on the basis of the actual 
market value of the goods at the place and time of 
shipment.” As shown by the brief for appellee already 
filed, the respondent is not entitled to the benefit of 
any stipulation in the bills of lading, not having spe- 
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cially pleaded it. Any matter of excuse or in mitigation 
of damages must be specially pleaded by the respondent 
in order to be of any benefit or avail to it, and as we 
have already shown, the bills of lading are not entitled 
to be read into the record, being only a fragment of the 
proof offered in the District Court, and being offered 
for the special purpose of showing receipt of goods by 
respondent at Philadelphia, in good order and condition. 

We also desire to again call the Court’s attention, 
(this Court now sitting as a Court of Error in this case), 
to the assignments of error, p. 21-26. There is no as- 
signment of error in regard to the increase of the dam- 
ages claimed in the libel, and it is now too late to urge 
that as a ground of reversal. 


Admiralty Rule 29 provides: “If the defendant 
shall omit or refuse to make due answer to the libel upon 
the return day of the process, or other day assigned by 
the Court, the Court shall pronounce him to be in con- 
tumacy and default; and thereupon the libel shall be 
adjudged to be taken pro confesso against him, and the 
Court shall proceed to hear the cause ex parte, and ad- 
judge therein as to law and justice shall appertain.” 

Now, the respondent having appeared in the cause 
and filed its stipulation, had submitted itself to the juris- 
diction of the Court, and upon the proof offered it can- 
not be doubted that the Court had the power to render 
a decree for a less amount than was claimed in the libel, 
if the proof failed to show the full amount of damages; 
on the other hand, there would seem to be no doubt if 
the proof showed a greater amount of damage (the 
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cause of action not having been changed), than was al- 
leged in the libel, upon motion to make the allegation of 
damage conform to the proof, would have like power 
to amend the libel and render judgment for the amount 
of damage the proof showed the libelant had sustained. 
We therefore contend that the amount and rule of dam- 
age, like the matters excusing non-performance of the 
contract of affreightment were matters of defense, and 
the burden was on respondent to introduce by proper al- 
legations in its answer, any matters which tended to 
mitigate or lessen the amount of damage claimed by li- 
belant, and having failed to do so, and it not appearing 
from the record that any error was committed by the 
Court below, it is too late for the respondent to have 
the matter now considered. 

We also claim that the question of insurance has no 
relation or bearing upon the question before this Court, 
which is simply one of jurisdiction. 


POINTS AND AUTHORITIES. 


I. 
The Trial Court had power to amend the libel in re- 
spect to the amount of damage alleged. 
U.S. Revised Statutes Sec. 954. 
Admiralty Rule 29. 
McDonald v. Nebraska 101 Fed. 171, 176-178. 
Stockton v. Bishop, 4 How. 155-168. 
Parks v. Turner 12 How. 39-46. 
Tilton v. Cofield, 93 U. S. 163-166. 
Bamberger v. Terry 103 U. S. 40-43. 
Hardin v. Boyd, 113 U. S. 756-761. 
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II. 


Error not assigned will not be considered in this 
Court. 


Bell v. Union Pac. R. Co., 194 Fed. 366. 
Toledo, etc., R. Co. v. Hove, 191 Fed. 776-781. 


III 


If this Court should hold that it was error to amend 
the libel in respect to damages, the judgment should not 
be reversed, but the Court below directed to enter judg- 
ment in accordance with the prayer of the original libel. 

Mobile & M. Ry. Co. v. Jurey III U. S. 584-596. 

Pacific Postal Telegraph & Cable Co. vs. Fleisch- 
ner, 66 Fed. 899, 900. (Circuit Court of Ap- 
peals, Ninth Circuit). 


IV. 


Even if the libel had alleged a contract to procure 
insurance, it would not have ousted admiralty of juris- 
diction. 

Rosenthal v. The Louisiana 37 Fed. 264. 

The Oceano, 148 Fed. 131-132. 

Kaiser vs. Blue Star Steamship Co., 91 Fed. 267, 
270-271. 

Nash. v. Bohlen, 167 Fed. 427. 


V. 


The measure of damages in an action against a com- 
mon carrier for loss of goods in transit is their value at 
point of destination with legal interest. 


Mobile & M. Ry. Co. vs. Jurey ILI U. S. 584. 
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It 

The Trial Court had power to amend the libel in re- 
spect to the amount of damage alleged. 

As to the power of the Court to amend, we draw 
Your Honor’s attention to the opinion of Judge Cald- 
well in McDonald vs. Nebraska, supra, on p. 176, 177, 
178 and 182 of the Opinion. He says at p. 182: 

“What is meant by substantial right is a right 
going to the actual merits of the case. Such a right 
is not acquired by a mistake or error in pleadings 
which has not misled the other party to his preju- 
dice. And the prejudice must be actual and irre- 
parable, and not merely theoretical. At this day 
the party who seeks to profit by an error or mistake 
in pleading must be able to invoke the principle up- 
on which the law of estoppel is founded.” 

In the case at bar, there was no change in the cause 
of action. The amendment would have been allowed 
as a matter of course upon the trial in case of a contest. 
Where unliquidated damages are sought to be proved, 
the ad damnum may be increased either before proof is 
offered, or after proof is in, to make it conform to the 
proof. 

As Judge Caldwell says in the case cited (p. 177): 
“Under Sec. 954 of the Revised Statutes, the right of 
amendment extends to the ‘sumomns, writ, declaration, 
return, judgment and other proceedings in civil causes in 
any court of the United States,’ and may be exercised at 
any stage of the case, even after trial and judgment.” 

The cases cited by counsel for appellant on p. 29 do 
not support his contention. 
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Ruth vs. Smith, 68 Pac. 268 (Col). 

Under the Colorado statute judgment cannot be ren- 
dered on default for more than is demanded in the com- 
plaint, and in the case cited, the Judgment was rendered 
for more than was claimed in the complaint, and no 
proof was taken to sustain the judgment. 


Russell vs. Shurtliff, 65 Pace. 27 (Col.) 


No proof was taken in that case on the default, and 
the complaint showed that only a several judgment 
could be entered, and the judgment entered was joint, 
and it was held the Court had no jurisdiction to render 
a Judgment for different relief than the complaint de- 
manded. 


Seltzer vs. Davenport Co., 49 Atl. 852. (Conn.) 

The complaint alleged negligence in not fur- 

nishing safe machinery and the proof taken on 

the default showed that the machinery was safe, but that 

the plaintiff had not been properly warned, and the 

Court held that for negligence not charged in the com- 
plaint no substantial damages could be awarded. 


Johnson vs. Matz, 27 N. W. 467 (Iowa.) 
An unliquidated amount was alleged to be due, and 
judgment was entered for a fixed amount, with no proof 
taken to support it. 


In Ohio Central Railway Co. vs. Central Trust Co., 
133 U. S. 83, the principal of certain railroad bonds was 
decreed to be due but the bill contained no averments, 
nor did the record show that they were in fact due, and 
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at p. 91 the Court said, after quoting from Thompson vs. 
Wooster (114 U. S. 104): “If the allegations are dis- 
tinct and positive they may be taken as true without 
proof, but if they are indefinite, or the demand of the 
complaint is in its nature uncertain, the requisite cer- 
tainty must be afforded by proof.” 


In Thompson vs. Wooster, 114 U.S., at p. 111, Jus- 
tice Bradley quotes with approval the statement made 
in Williams vs. Corwin, Hopkins Ch. 471: 

“When the allegations of a bill are distinct and 
positive, and the bill is taken as confessed, such al- 
legations are taken as true without proofs,” and a 
decree will be made accordingly; but “where the 
allegations of a bill are indefinite, or the demand of 
the complaint is in its nature uncertain, the certainty 
requisite to a proper decree must be afforded by 
proofs. The bill, when confessed by the default of 
the defendant, is taken to be true in all matters 
alleged with sufficient certainty; but in respect 
to matters not alleged with due certainty, or sub- 
jects which from their nature and the course of 
the court require an examination of the details, 
the obligation to furnish proofs rests on the com- 
plainant.” 


In Davis vs. Speiden, 104 U. S. 83, the facts are not 
stated, but the Court says, p. 83: 

“We think with the Court below that on the 
merits it presents a case for reversal, because the 
averments in the original bill were not sufficiently 
precise and definite to warrant a decree such as 
was rendered, without proof.” 

The point decided, however, was whether a bill of 
review should be dismissed because the decree had not 


been performed. 
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U.S. v. 650 Cases Tomato Catsup, 166 Fed. 773. 


The Court says at p. 775: 


“Though the claimant has not answered or con- 
tested the allegations of the libel, so that it may be 
taken pro confesso, yet it is the duty of the Court, 
before entering a decree of condemnation in spite 
of such confession by default, to see that a case is 
made out.” 


The Court cited the 29th Admiralty Rule, T'homp- 
son vs. Wooster and Ohio Central Railway Co. vs. Cen- 
tral Trust Co. ‘The allegations of the libel not being 
sufficient to make out a case without proof, the case was 
held for hearing in support of the libel; thus impliedly 
holding as contended by counsel for appellee, that the 
Court may, upon the hearing, render such decree “as 
to law and justice shall appertain.” 


In Confiscation Cases 20 Wall, 92, cited by counsel 
for appellee on another point, the Court says at p. 108: 


“To a citation or monition founded on the in- 
formation, default was made. What the effect of 
this default was we do not propose now to discuss 
at length. We have gone over the ground recently 
in the case of Miller vs. U. S. (11 Wall. 268), and 
to that case we refer. In view of what was said 
there and decided, and in view of the authorities 
cited, it must be held that the default established 
the truth of all the material averments in the in- 
formation, and among: others that there had been 
an executive seizure before the information was 
filed. It was equivalent in effect to a confession. 
Now, while it is true, a party cannot, by consent, 
confer jurisdiction where none would exist without 
it, it is equally true that when jurisdiction depends 
upon the existence of a fact, its existence may be 
shown as well by the confession of a party as by 
any other evidence.” 
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Again, at p. 110: 


“An information was filed, called a libel of in- 
formation it is true, but still an information, a ci- 
tation as well as a monition was issued, a default 
was taken and after consideration of the evidence 
condemnation was adjudged. * * * * What 
matters it then that the information was called a 
libel of formation, or that the warrant and cita- 
tion is called a monition? The substance and all 
the requisites of a common-law proceeding are 
found in the record. ‘Technical niceties are not re- 
quired in admiralty or revenue cases.”’ 

Again, at p. 112: 

“The Court did proceed to hear and determine 
the case after the default was entered. And it was 
not until after such hearin~ and consideration that 
the property was condemned. This appears by the 
record. Having heard and considered evidence, it 
must be presumed the Court found that the prop- 
erty belonged to a person engaged in the rebellion, 
or one who had given aid or comfort thereto, as well 
as all other facts necessary to the rendition of the 
judgment. This is a presumption always made in 
support of judgments of courts after their juris- 
diction is made to appear. No rule of law required 
the District Court to state in detail in its record 
its findings of fact, and no such practice has pre- 
vailed in any Court, except some which are both 
of limited and inferior jurisdiction. Nor is it to be 
considered in a Court of error whether the evidence 
was sufficient to warrant the findings presumed 
to have been made, and without which the judgment 
could not have been given. A less degree of evi- 
dence is certainly needed after a default.” 


IT. 
Error not assigned will not be considered. 
Bell v. Union Pac. R. Co., 194 Fed. 366. (Cir- 
euit Court of Appeals, Eighth Circuit). 
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Lays dawn the rule in the syllabus as follows: “As- 
signments of error cannot be reviewed where they call 
in question certain alleged erroneous holdings not shown 
by the record.” 

Toledo Etc. R. Co. v. Howe, 191 Fed. 776. (Cir- 
cuit Court of Appeals, Sixth Circuit). 

The Court says at p. 781: “The Circuit Court of 
Appeals for the Seventh Circuit, in applying Rule 
Eleven of Circuit Courts of Appeal, disregarded as- 
signments of error that the judgment was contrary to 
the law and contrary to the evidence, because they did 
not specify wherein the judgment was contrary to the 
law and contrary to the evidence.” 

The questions sought to be raised in appellant’s sup- 
plemental brief regarding the amount and measure of 
damages, the amendment of the libel to conform to the 
proof, the insurance and certain clauses in the bill of 


lading, nowhere appear in appellant’s assignment of 
error and should not be considered by this Court sitting 
as a court of error, which it must do in this case because 


the evidence is not before it, and therefore the cause can- 
not be tried de novo but only upon error assigned which 


appears upon the face of the record. 


III. 
In any event the gudgment should not be reversed, 
but the Court below should be directed to enter judg- 
ment for the smaller amount. 


In Pacific Postal Telegraph & Cable Co. v. Fleisch- 
ner, 66 Fed. 899, the Court says, at p. 910: 
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“Ags the amount in which the judgment is de- 
fective can be clearly ascertained from the findings 
and the judgment itself, I see no reason for revers- 
ing the judgment in toto and sending the cause back 
for new trial. In such cases the Court may direct 
the Circuit Court to enter such judgment as 
should have been entered under the pleadings and 
findings.” 

It is true in this case that the Court said it would 
have been improper to give judgment for more dam- 
ages than were demanded in the complaint, but it 
must be borne in mind that the case cited was a law 
case, and under the Statute the practice of the State 
Courts are to be followed, and it must also be borne 
m mind that in the case at bar, a motion was made to 


amend the libel to conform to the proof. 

In Mobile & M. Ry. Co. v. Jurey, 111 U. 5S. 584, 
the Court says at p. 596: 

“Conceding that the charge in respect to the rate 
of interest was erroneous, the judgment should not be 


reversed on account of the error.” Citing Lincoln 
v. Claflin, 7 Wall. 132. 


IV. 


’ As to the statement in the libel in regard to insur- 
ance being sufficient to oust the Court of jurisdiction, 
we call attention to Rosenthal vs. The Lowsana, 
Supra, where the Court said at p. 265: 


“As to jurisdiction there seems to be no doubt. 
As the main contract (and the basis of the ship’s 
liability) is a maritime contract, the additional stip- 
ulation as to insurance while the goods lay on the 
wharf cannot oust the jurisdiction.” 
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In this case the District Judge found that there was 
a contract by which respondent agreed to insure the 
goods. 


In The Oceano, 148 Fed. 181, cited by appellants 
in their brief, Judge Hough says at p. 182: 


“Whether the settlement at Kobe be regarded 
as an overpayment by libelant, or an underpayment 
by the claimant, the fact remains that the claimant 
procured an advance of its chartered freight, prom- 
ised by its charter party to repay it, and has per- 
sistently refused to do so. In my opinion, there- 
fore, this is really a cause of affreightment, and 
admiralty has jurisdiction of all contracts of af- 
freightment though the damages may be in any case 
somewhat indirect.” 


The counsel for claimant objected to the jurisdic- 
tion, claiming that the libelant was suing for money had 
and received. The Court, however, upheld the jurisdic- 
tion. 

Nor is the case of Turner vs. Beacham, Fed. Cases 
14,252, cited by appellant, in point. This was a libel for 
services and materials furnished in building a vessel, 
mingled with a contract to become a partner in the com- 
pany to purchase the vessel after it was built. The an- 
swer set up the contract, showing the two things to be 
intermingled, and manifestly the court of admiralty had 
no jurisdiction, but it was a case for equity. 

Keyser v. Blue Star Steamship Co., 91 Fed. 267. 
(Circuit Court of Appeals, Fifth Circuit. ) 

In this case the objection was made that it was not 
within admiralty jurisdiction. The Court says at p. 
eal: 
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‘The answer shows that almost if not all of the 
foreign trade at the port of Pensacola is in timber 
and lumber, by chartered foreign vessels, with ref- 
erence to which business foreign exchanges are al- 
most exclusively made, and made by means of mas- 
ter’s drafts payable to their own order, and signed 
and endorsed by them, on the owners of their 
vessels or buyers of the cargo, which are given and 
received at the rate at the time current; and, there 
being no market for them at Pensacola, they are 
sent on for collection. Such being the case, it may 
very well be that the libelant would have refused to 
charter the ship except upon the condition that the 
charterer would make and agree to observe stipula- 
tion 7, as expressed in the charter party. It is true 
that the mere fact of this agreement being embraced 
in the charter party would not of itself give it the 
character of a maritime contract; but its relation 
to the other stipulations of the charter party may 
be such (and, we think, appears to be such) as to 
connect it with the contract into which the parties 
were entering, a contract of an undisputed maritime 
character, and in such a manner as to authorize the 
parties to apply to a court of admiralty to inquire 
into any alleged breaches of this stipulation.” Cit- 
ing Insurance Co. vs. Dunham, 11 Wall. 1-36. 


Nash vs. Bohlen, 167 Fed. 427. 

Held That an agreement by a carrier to insure 
cargo where it is one of the elements of a properly mari- 
time contract of affreightment, may be proved in admir- 
alty and damages recovered for its breach in a suit for 
other breaches in the contract. 
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V. 

The measure of damages in an action against a com- 
mon-carrier for loss of goods in transit is their value at 
point of destination with legal interest. 

Mobile & M. Ry. Co. v. Jurey, 111 U. S. 584. 


The Court at p. 596 lays down the rule as stated. 


Therefore, the libel correctly specified the measure 
of damages in Article VI of the libel. 


The case cited is also instructive upon the point that 
the contract is not necessarily embraced in the bill of 
lading issued by the carrier, where another contract is 
proved, either writter or oral. 


Therefore, upon the authorities cited, we contend 
that the judgment of the Court below should be af- 
firmed, with costs. 


Respectfully submitted, 


JISSE STEARNS, 
JOHN H. HALL, 
Counsel for Appellee. 
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APPELLANT’S REPLY BRIEF* 


Ile 


Jurisdiction is not Presumed on Appeal to Support the 
Decree. On the Contrary, Absence of Jurisdiction is 
Presumed. 


Appellee argues at page 9 of his opening brief, as 
follows: 

‘The decree having been taken pro confesso the 

presumption is that all the facts necessary to war- 


rant the decree have been properly found, JF they 
are substantially averred in the libel.’’ 


*In this case appellant has filed three briefs, its original, a 
supplemental (green) brief, and this reply to appellee’s two briefs 


—“opening” and “reply”. 


While this unqualified statement is too broad, we are 
willing to admit it true for purposes of argument. 
But it gains our opponent nothing. The very question 
at issue is: Were the jurisdictional ‘‘facts substan- 
tially averred in the lbel’’? 


As we have pointed out in our supplemental brief, 
at page 22, the federal courts of appeal will not only 
not presume jurisdiction for the decree, but, on the 
contrary, will presume it does not exist and raise the 
question on their own motion if not suggested im the 


assignments of error or argument of counsel. 


ie 


Inferences of Jurisdictional Facts From Other Facts 
Pleaded Are Not Sufficient to Confer Jurisdiction. 


It is of course apparent that jurisdiction to take the 
default in this case must appear in the libel. That is to 
say, anything shown at the hearing after the default 
and in the absence of the defaulted party, cannot then 
create a jurisdiction. The decree pro confesso is only 
for so much as is im the libel. The defaulting party 
confesses nothing not there pleaded. And this is a 
fortiori true of jurisdictional matters. 

U.S. v. Tomato Catsup, 166 Fed. 773; 

Ohio Cent. Ry. Co. v. Central Trust Co., 133 
U.S) sae 

Thompson v. Wooster, 114 U. S. 104; 

Wong Him v. Callahan, 119 Fed. 381. 


It therefore follows that in determining the juris- 
dictional questions here involved, the proofs taken are 
not before the court. If the court had no jurisdiction 
for the default, it could not have a hearing and what 
transpired at any form of hearing is of no avail. 
And likewise, a failure to bring up the evidence would 
not raise any presumption of jurisdictional fact to 
support the decree. It is to the libel alone that we 


must look to determine the court’s jurisdiction. 


The libel avers that the goods were ‘‘to be trans- 
‘‘ported in said steamer and connecting lines and 
‘¢steamers to Portland, Oregon’’. ‘‘That lbelant’s 
‘¢loss was occasioned solely by the negligence and mis- 
‘‘eonduct of the respondent, its employees, agents or 


“sservants.’’ 


There is nothing in the libel to show these ‘‘con- 
necting lines’? were not in fact run by respondent. 
And even if the conrt were to take judicial notice that 
there is only one railroad across the Isthmus and 
further, that that one road is run by the Panama Rail- 
road Company, a private corporation, in which the 
United States Government owns a large block of stock 
—even if the court could go this far, it could not take 
judicial notice that the Panama Railroad Company 
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was not the ‘‘agent’’ or ‘‘employee’’ of the respondent 


in carrying over the connecting line. 


As the libel does not show affirmatively that these 
agents and employees whose negligence caused these 


injuries were not land agents, or that their negligence 


was not on land, the jurisdiction does not appear, and 
the decree cannot stand. 


But let us go further, let us even suppose that the 
court will take judicial notice (against the facts, as we 
understand them) that the Panama Railroad Company 
had no arrangement with appellant by which it became 
its agent or employee to carry over the ‘‘connecting 
lines’’, across the Isthmus, but that on the contrary, it 
carried as a separate carrier, as an independent con. 
tractor. Can the court take further judicial notice 
that the appellant itself did not stow the goods in the 
ears of the railroad at Ancon, or break bulk and take 
the goods at Balboa, and that the negligent acts of 
stowage and handling occurred during these incidents to 
the land carriage? 


In determining whether the libel shows jurisdiction, 
the presumption, according to the Supreme Court, is 
the contrary. It will presume against the jurisdiction 
that after the goods were in the cars the ‘‘connecting’’ 
carrier carried as the agent or employee of appellant, 
and that the negligence occurred on land, rather than 


on shipboard. 


The appellee urges that the court will infer that 
where there are connecting carriers, the last carrier 
is responsible. This may or may not be true, but it is 
no warrant for the proposition that the last carrier and 
the last instrument of carriage are the same. So far 
as the libel shows, there is but one carrier, who is to 
carry by steamer and then by connecting lines and 
steamers from Philadelphia to the Isthmus, across 
the Isthmus to the Pacific, and thence to Portland. 


However, even if this were the proper inference for 
the court to make, it does not take the place of the 
averment of jurisdictional facts themselves as to the 
locus of the tort, or, if a case of contract, as to the 
part of the contract which was broken. The court 
cannot infer the jurisdictional facts from other facts 
not in themselves stating the jurisdiction. 


Chief Justice Marshall states the proposition in the 
following words: 


x 


‘““Mhe decisions of this court require that the 
averment of jurisdiction shall be positive; that the 
declaration shall state expressly the fact on which 
jurisdiction depends. It is not sufficient that 
jurisdiction may be inferred argumentatively from 
the averments.’’ 

bron v. Keene, 8 Pet, 112, 115; 


Robertson v. Cease, 97 U.S. 646 at 649. 


‘The rule is without exception that the facts 
upon which the jurisdiction of the courts of the 
United States rests must appear in the record of 
all suits prosecuted before them. Ex parte Smith, 
94 U. S. 455 (24:165); Metealf v. Watertown, 128 
U. S. 586 (32:543). The general averment in this 
bill that ‘the amount or value in controversy in 
this suit exceeds the sum of $2000, exclusive of in- 
terest and costs’ was a mere conclusion and that it 
was nowhere shown that the amount of any one 
of these distinct county assessments, the collection 
of which was entrusted to these tax collectors, ex- 
ceeded that sum, while, on the contrary, the total 
valuation of the property of the telegraph com- 
pany assessed as belonging to or operated by it 
in any one county was such as to preclude the idea 
that the amount of the assessment in such county 
would approach $2000.’’ 


Fishback v. Western Union Tel. Co., 161 U.S. 
96 at 100. 


It is therefore submitted that the appeal must be 
sustained as the libel does not state facts showing ad- 


miralty jurisdiction. 


EEL. 


Appellee Has Sought the Wrong Tribunal. 


Appellee claims that, as the goods were in the pos- 
session of the appellant, it cannot tell where the alleged 
neghgence occurred, and seems to seek sympathy on 


this account. 


This claim is simply an admission that it has chosen 
the wrong tribunal. It is asking relief in admiralty, 
in a court of limited jurisdiction, with the frank state- 
ment that it does not know whether the facts bring it 


within those hmits. 


This appeal might have more weight if there were 
no federal or state common law courts having juris- 
diction of the entire transit of the goods, whether by 


land or water. 


In this connection, it should be noted that the pre- 
sumptions against federal jurisdiction apply a fortiori 
in admiralty where the defendant is not only deprived 
of its right to defend in the state courts, but is also 


deprived of its right of trial by jury. 


IV. 


The Carriage Across the Isthmus is a Substantial Land 
Journey in so far as Concerns Loading, Stowing, 
Handling and Carrying. 

This point was not seriously opposed at the hearing, 
but it may be as wel! to point out that the trip from 
Blanco to Moss Landing held a land carriage though 
joined to a sea carriage in the case of Pac. Coast SS. 
Co. v. Ferguson, 76 Fed. 993, was less than 25 miles. 


Would the court have awarded a decree for the libel- 
ant in that case if the water carriage instead of being 
from Moss Landing to San Diego, had been to Liver- 


pool, around the Horn? 


Would the locus of the tort of negligent stowage in 
the cars at Blanco have been any more maritime because 
the subsequent voyage at sea was 8,000 miles instead 
of 400? 


Counsel has cited the case of New Jersey Steam Nav. 
Co v. Merchants Bank, 6 Howard 344, in which it af- 
firmatively appears that the damage to the goods oc- 
curred on Long Island Sound, that is on tide waters. 
This decision is authority for the proposition that ad- 
miralty will take jurisdiction of a breach of that portion 
of the contract of affreightment which is upon the high 
seas, but is in no sense an authority for the assumption 
of jurisdiction over a breach of contract for a carriage 
by railroad over land as part of the total through 


journey. 


This case was decided before the case of the Genessee 
Chief, 12 Howard 448, and during the period when the 
federal courts were seeking some excuse to break down 
their earlier holding that they would not take juris- 
diction of water carriage above the action of the tide. 
The want of logic in these earlier cases is discussed and 
the question finally disposed of in the Genessee Chief, 
where the Supreme Court assumes jurisdiction of torts 


in navigable waters above tidal action. 


Counsel has clearly misunderstood the language in 
The New England, 110 Fed. 415. In that case the goods 
were delivered to the Steamship Company at its dock, 
alongside its steamer, lying in the port of Boston, and 
the contract was to deliver them at Liverpool, Great 
Britain. The possession alongside the vessel is a mari- 
time possession, incidental to its carriage in the vessel. 
Tt is true that the custody agreed on was at and from 
Boston, in the jurisdiction of Massachusetts, across the 
sea to Liverpool, in the British Dominions, but it was all 
a maritime custody, whether at the port of Boston or 
the port of Liverpool. 


Bulkley v. Nawnkeag etc. Co., 24 How. 386. 


We have not been able to discover a case in any court 
in which it has been held that admiralty had jurisdic- 
tion for the breach. of a contract to carry on a railroad, 
on land, where the contract also agreed to carry over 
water, and we confidently assert that there is nothing in 
the books that even remotely disagrees from the doc- 


trine laid down in this court in Pac. Coast SS. Co. v. 


Ferguson, or by the Seventh Cireuit in the Richard 
Winslow, 71 Fed. 426. 


As the libel is cast in tort, these cases on contracts of 


affreightment have no application m any event. 


Me 


In View of the Clerk’s Certificate, the Apostles Must Be 
Deemed to Show all the Proceedings at the Hearing 
on Default. 


We have before shown that jurisdiction for the de- 
fault must appear from the libel at the time default is 
taken, and that it cannot be created by evidence or 
amendments taken thereafter. The proceedings at the 
hearing are, however, pertinent to show other errors in 


the decree. 


Even if the evidence at the hearing could create the 
jurisdiction, the apostles show that no evidence was 
offered as to the locus of the negligence, but, on the con- 
trary, it shows an agreement to carry by railroad for a 
long way before arriving at Philadelphia. The clerk 
has certified a ‘‘true transcript of the record and pro- 


2” * © * (Oohich embraces all 


“* ceedings in said cause 
‘‘ the proceedings’’ (Apostles p. 28). He certifies that 
the bills of lading and letters (libelant exhibits, 1 to 9) 
were offered in proof by libelant and admitted in evi- 
dence by the court at the hearing of the above entitled 


eause (.\postles p. 39). 
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The true transeript of the record embracing all the 
‘‘ proceedings’’ at the hearing, thus shows that the only 
evidence offered was the bills of lading and the letters. 


None of these show the locus of the negligence. 


The record shows no limitation of the purpose for 
which the bills were introduced. Counsel contends that 
they were for the purpose of substantiating the libel’s 
averment that they were received by the steamer 
‘*Mills’? at Philadelphia. This cannot be so, however, 
as they show receipt of the goods by railroad at Toledo, 
Ohio, Maurer, N. J., York, Pennsylvania, and the Pan- 
ama Railroad Company at New York. Only one (Ex- 
hibit 6) shows a receipt of a part of the goods at 
Philadelphia, and that does not show that the goods 
were received by the steamship ‘‘ Mills’’. 


It is not for us to speculate what the libelant had in 
mind when it put them in evidence, but in any event 
they show: 


(1) That if they were received by respondent at 
these inland points, the transportation was not mari- 
time at its inception, as well as at Panama, and 


(2) That the goods were received under an agree- 
ment that the damages for which the carrer became 
liable were to be limited to the value at the place of 


shipment. 
Supplementary Brief, (Green Cover) pp. 26, 27. 
Tt is elemental that if the proofs at the hearing on 


default contradict the libel, judgment will not be entered 
for the lihelant. 


Tt 


The libel alleges valuation for damages at Portland, 
the proofs show an agreement for damages based on the 
place of shipment, i. e., in Ohio, New Jersey, Pennsyl- 
vania and New York. One cannot recover damages on 
a contract by showing of values at a place so distant 


and a time so remote from that agreed upon. 


That the bill of lading may be at once a receipt and 
contract has been many times decided. 
Pollard v. Vinton, 105 U.S. 7; 
Iron Mountain Ry. v. Knight, 122 U.S. 79, at 
(Or ewe 
That the bill given by the original carrier (as here 
those railroads at these inland points) governs the car- 
riage as to subsequent carriers (as here the California- 
Atlantic Steamship Company from Philadelphia to 
Portland) has been recently held by this court in the 
First Cireuit. 
Cobb vu. Brown, 193 Fed. 958. 


That when the court sits in a default case it calls for 
the highest good faith on the part of those seeking to 
gain a decree against an absent litigant, needs no em- 
phasis. The rule is plain, the court must ‘‘adjudge as 
to law and justice shall appertain’’. It would be a 
mockery of justice to allow this decree to stand in the 
face of the proof offered by libelant itself that the court 
had before it no measure of damages under the con- 


tract under which the goods were shipped. 


Tt further appears that the damages are unliquidated. 


Evidence is required to show their amount, and a mere 
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allegation in the complaint will not sustain the judg- 
ment on appeal. 
Raymond v. Danbury Co., 20 Fed. Cases 332; 
U.S. v. White, 28 Fed. Cases 588. 


It is therefore submitted that no damages are shown 
at all on which to base the decree. 


VI. 


The Failure to Procure Insurance for the Goods on a Trip 
Across the isthmus or to Repay Premiums. 


Whatever may be said about the allegations of an 
agreement to insure, there is in the libel a clear cause of 
action for failure to return insurance premiums. The 
libels aver the receipt of the moneys by the respondent, 
the failure to insure, and includes the amount of the 


premiums in its claim for damages. 


The elaim of the libelant in this court that its in- 
tention in setting out this cause of action to insure so 
fully was merely to show negligence in performing an 
agreement fo carry, displays a naiveté that is admirable. 
At any rate, it did not succeed in embodying its intent 
in the libel and if it had it would have been bad plead- 
ing even in admiralty. It is a safe wager also that if 
there were any other evidence taken at the hearing, it 


ineluded the amount of the premiums. 


There is nowhere any allegation in the libel that this 


insurance was for the marine part of the voyage only. 
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It may well have been and probably was, an agreement 
covering risks of carriage across the Isthmus. Now, a 
premium for insurance that is both non-maritime and 
maritime cannot be recovered in admiralty. All the 
authorities we have before cited on the other jurisdic- 


tional questions sustain this proposition. 


No ease is clearer than the Pacific Coast SS. Co. v. 
Ferguson, where this court, in comment on the Richard 
Winslow presupposes the exact case here presented. 


‘The court dismissed the libel, upon the ground 
that the portion of the contract which provided for 
storage after the arrival of the vessel at her port 
of destination was not maritime, and was not cog- 
nizable in the admiralty. In that ease the consid- 
eration was not apportioned to the two services 
which were to be rendered by the vessel. It was 
entire. It as directly deducible, from the conclu- 
stons arrived at by both the courts, that, had the 
libel been brought by the owners of the vessel to 
recover the freight money under the contract, it 
would have been dismissed for want of jurisdiction, 
upon the ground that it was not based wholly upon 
a maritime contract. A similar doctrine was ap- 
plied in The Pulaski, 33 Fed. 383; The Murphy 
Tugs, 28 Fed. 429.”’ 


Pacific Coast SS. Co. v. Ferguson, 76 Fed. 993, 
ab ob, 


So here the court should have dismissed the libel for 
the insurance premiums on the ground that they were 
paid for an insurance poliey not ‘‘wholly maritime’’ in 
character. As the premiums are inseparably bound up 
in the other damages, no jurisdiction existed for the 
default. 
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In none of the three cases cited on the point at pp. 
13, 14 and 15 of its brief, Rosenthal v. The Louisiana, 
Keyser v. Steamship Co. and Nash v. Bohlen, was the 
insurance to coyer a joint land and water journey. 


It may be well to comment again on the fact that as 
the question of the insurance is one of jurisdiction, it 
need not be raised by the assignments of error (p. 22, 


green brief). 


Vr 


Even if the Contracts Had Been for Marine Insurance 
Only, the Question Whether the Contract was to 
Insure or Merely to Procure Insurance Must be 
Resolved Against the Jurisdiction. 


Counsel urges that the portions of the libel referring 
to the insurance may have meant that the California- 
Atlantic Steamshin Company was to become the in- 
surer instead of procuring policies from some insurance 
company. It is hardly likely that a separate premium 
would be paid the California-Atlantic Steamship Com- 
pany for insurance when, as our opponent claims, they 


were already liable as insurers as common carriers. 


However, if the libel is ambiguous on this point, the 
presumption in United States courts is that the court 
did not have jurisdiction and the ambiguity must be 
resolved in favor of the proposition that the contract 
was to procure insurance from other companies. This 
is a non-maritime contract. See authorities at pages 22 


et seq. of green brief. 
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The case of Rosenthal v. The Louisiana, 37 Fed. 264, 
cited by our opponent, is clearly distinguishable. In 
that case the court finds jurisdiction solely on the 
ground that the contract was a single contract with 
the insurance agreement but one of its subordinate 
promises. In the case at bar, the insurance transac- 
tion was a separate one, for which premiums were paid, 
while the contract of affreightment had its own consid- 
eration in the form of freight. Besides the damage al- 
leged in that case was not for breach of the contract 


to insure while here it was. 


The case of The Oceano, 148 Fed. 131, is in no wise 
pertinent. It holds that an overpayment of freight 
moneys for a maritime carriage warrants a suit in ad- 
miralty. It certainly does not overrule those cases 
which hold that an agreement to procure insurance pol- 


icies is not a maritime contract. 


In Nash v. Bohlen, 167 Fed. 427, the court squarely 
says that even the contract to procure marine insurance 
is not by itself of maritime cognizance and becomes so 
only by virtue of its being bound up with the other stip- 
ulations of a charter party. Here the contracts are 
averred as separate, there is no interdependent con- 
sideration and the blending is only in the averment for 


damages on which the decree is based. 
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VIEL 


The Amendment of the Libel Opens the Defauit. With 
the Default Opened, no Decree Could be Rendered in 
Respondent’s Absence. 


The decree is based on an amended libel, to which the 
respondent had no opportunity to plead. 


There could be no plamer error—nor one having less 
need of assignment. One cannot read the decree with- 
out seeing it. 


We have already cited many cases to the effect. that 
a default only confirms what is properly pleaded. This 
point is entirely different. It is that the amendment of 
the libel after default sets it aside, and allows respond- 
ent an opportunity to answer it. There being no de- 
fault, the court had no power, without a trial, to enter 


a judgment. 
As is said by Daniels’ Chancery: 

‘‘The amendment of the bill, even for the purpose 
of rectifying a clerical error, renders a previous 
order to take the bill pro confesso inoperative’’ 

unless the defendant is in contempt for not answering 
and notice of the motion to amend has been given per- 
sonally to him. 

Daniels’ Chancery, §426; 

Gibson v. Reese, 50 Til. 383; 

Harris v. Dietrich, 29 Mich. 306; 

Albright v. Texas, 8 N. Mex. 422. 


That an amendment which increases the amount for 


which the respondent is liable goes to the essence needs 
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no arguinent. .A respondent may well say ‘‘L’ll stand 
for so much but if it is for any more I’ll defend.’’ 
Many courts have held that such essential amendments 
reopen the default. 


Thompson v. Johnson, 60 Cal. 292; 
Witter v. Bachman, 117 Cal. 318; 
Adkins v. Faulkner, 11 Ia. 326; 
Cook v.tWoodbury Co., 13 Ta. 21. 


It is urged by counsel that the court should simply 
reverse the decree and award the amount originally 
prayed for. We submit that counsel comes too late. 
He has already amended his libel. The old libel on 
which the default was entered is no longer before the 
court. The amended one has taken its place. We have 
not had an opportunity to plead to it and we should be 
heard. 

Respectfully submitted, 
TT. Ay TPaAcHER, 
G. S. ARNo.p, 
Wituiam DENMAN, 


Proctors for Appellant. 
DENMAN AND ARNOLD, 


Of Counsel. 


